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CASES 
ARGUED AND DETERMINED 


SUPREME COURT OF THE STATE OF CEORGH, 


JANUARY TERM, 1857. 


Present—JOSEPH H. LUMPKIN, 
CRARLES J. McDONALD, } Judges. 
HENRY L. BENNING, ) 


No. 1.—Joun Cartiepce and wife, plaintiffs in error, vs. 
Joun M. Cutuirr and wife, defendants in error. 


{1.] A submission of a cause pending in Court was made, by consent of parties, 
to A. B. and C., “The unanimous award of whom, in writing, or the award of 
A., or either of the others, duly returned to the Court, was to be made the 
judgment thereof.” Held, that the award, in writing, of A. and B., two of the 
referees, was sufficient. Should not the submission be read The award of 
A. and either of the others? Quere. 

[2.] The death of one of the arbitrators, subsequently to the award, but before 
the same is returned to Court, will not vitiate the award. 

[3.[ If, by the terms of the submission, the arbitrators are made the judges, both 
of the law and the facts, their award will be valid, although againstlaw. The 
Courts will in such case conform to the opinjon of the judges chosen by the 
parties; and give an authority to their acts which they would not do to their 
own. 

[4.] But where a case pending in Court, is referred by the Court itself, more to 
the arbitrators as Masters in Chancery than in any other capacity, the Court 
would not feel itself restrained from inquiring, whether or not there was 
that sort of mistake made in law as would vitiate the award. 


[5.] In a suit against a trustee, appointed and qualified prior to the Act of 1847, 
(Cobs Dig. 336) and the pleadings and proofs show, that it is a case for simple 
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interest only, the rule for calculating interest on balances in the hands of the 
guardian, executor or administrator is this: 8 per cent. up to the Ist of January 
18146; 7 per cent. for the next eight years thereafter; and 6 per cent. com- 
pounded annually, from the Ist of January 1854, up to the time of the final 


settlement. 


In Equity, in Columbia Superior Court. Decision by 
Judge Hott, March Term, 1856. 


The bill in this case was filed by John M. Cutliff and wife, 
against John Cartledge and wife, former guardian of Mrs. 
Cutliff, for account and settlement of her estate &c. 

Pending the cause at September Term, 1855, the follow- 
ing rule of reference was made, viz: 

“John M. Cutliff and wife 
US. 
John Cartledge and wife, 
guardian, &c. 


- Bill for account, &c. 


“By consent of parties, it is ordered by the Court, that the 
above stated cause be refered to the arbitrament and award 
of A. J. Miller, Robert Toombs, and B. B. Moore, the unani- 
mous award, in writing, or the award of said A. J. Miller, or 
either of the others, duly returned to the Court, shall be the 
judgment thereof.” 

By virtue of the aforesaid order, A. J. Miller and B. B. 
Moore, two of the arbitrators therein named, made their 
award, dated 20th September, 1855, and attached thereto the 
paper containing the data, calculations and estimates upon 
which their award was based. 

At the March Term, 1856, of the Superior Court, com- 
plainant’s Solicitor presented said award, and moved that it 
be made the judgment and decree of the Court. 

To which motion the defendants’ counsel objected: 

Ist. Because the award was not made by all the referees, 
or either or one of them, as required by the rule. 

2d. Because A. J. Miller, one of the arbitrators who had 
joined in and signed the award, had died before the same 
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had been returned and submitted for the sanction and judg- 
ment of the Court. 

3d. Because the order of reference submitted the case as 
made by the bill and answer to arbitrament; and from the 
paper accompanying the award, it was manifest that the 
rule of computing and compounding interest, adopted by the 
arbitrators, was erroneous and contiary to law, and the 
award, being based upon said computations, was likewise 
illegal and void. 

Which objections the Court overruled, and made the award 
the judgment of the Court, whereupon counsel excepted. 


Jno. C. Sneap & Sons, for plaintiff in error. 


No counsel appeared for defendants in error. 


By the Court.—Lumrxi, J. delivering the opinion. 


This cause, by the consent of parties, was referred to the 
arbitrament of A. J. Miller, Robert Toombs, and B. B. Moore, 
the unanimous award of whom, in writing, or the award of 
A. J. Miller, or either of the others, duly returned to the 
Court, was to be made the judgment thereof. 

It appears that an award was made by two of the persons 
named, to wit, Mr. Miller and Mr. Moore, and returned to 
the Court; Mr. Miller having died before the meeting of the 
Court to which it was returnable. It does not appear whether 
Mr. Toombs participated in the arbitration. 

A motion having been made, to make the award the judg- 
ment of the Court, it was resisted upon the grounds: first, 
that it was not made in terms of the submission; and sec- 
ondly, because Mr. Miller had departed this life before the 
return of the award. 

[1.] We think it likely that the rule of reference was not 
worded precisely as it was intended, and that instead of read- 
ing, that the award of A. J. Miller or either of the others, it 
should have been written, and either of the others, But 
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waiving this verbal criticism, and the right of the Court to 
substitute and for or, we hold that the terms of the reference 
justify the award as made. If any one of the arbitrators was 
empowered to make the award: a fortiori did two of them 
possess the authority. 

[2.] As to the death of Mr. Miller before the return of the 
award, Mr. Smith does say, in his work on Chancery Prac- 
tice, that if one of the arbitrators dies there can be no award ; 
and in support of this dictum he cites the case of Crowshay 
vs. Collins, (1 Swanston’s Rep. 40.) But by reference to the 
report, it will be found that no such principle is there dis- 
cussed or decided, or even alluded to. We presume the au- 
thor must have meant, where the arbitrator dies before the 
award is made. Here it was afterwards, and we cannot 
think that the subsequent death of one of the arbitrators va- 
eated the award. 

The award having been received, counsel for defendant 
moved to set it aside, because it was contrary to law in this, 
that the arbitrators assumed an erroneous basis for comput- 
ing interest. 

[{3.] A question arises here, namely: Conceding that the 
calculation was illegal, are the parties bound by the deci- 
sion? Can the Court review and rectify it? And that de- 
pends upon the answer to the enquiry: Were the arbitrators, 
by the terms of the submission, judges both of the law and 
the facts of the case? and is their award, therefore, valid, 
notwithstanding it is against law? We think not. 

Where parties, by private agreement, leave their disputes 
to arbitrators, to be settled between them, the Court will con- 
form to the opinion of the judges chosen by the parties, and 
give an authority to their acts which they would not to their 
own. And the same may be true, where a reference is made 
even of a cause pending, by the out-doors agreement of 
the parties, under the Judiciary Act of 1799. (Cobb, 487.) 

But here the case in Court was referred by the Court it- 
self, more to the gentlemen selected as Masters in Chancery 
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than in any other capacity; and we apprehend, that under 
such circumstances, the Court would hardly feel itself re- 
strained from examining whether or not there was that sort 
of mistake made in law as would vitiate the award. (1 
Price 81; 2 Mad. 6; 6 Taunton 256; 13 East. 357; 9 Ves. 
364; 3 East. 13; 6 Ves. 282; Caldwell on .4rbitration, 53.) 

[4.] Sustaining the right of the Court, then, to revise this 
award, and holding that the case made by the pleadings and 
proofs, was one for simple interest only, what was the proper 
rule for computing interest? 

The Act of 1847, (Cobd 336,) provides, that from the first 
day of January, 1848, the interest to be charged against 
guardians, executors and administrators, already appointed 
and qualified, on trust funds in their hands, shall be at and 
after the rate of seven per cent. per annum, for the first six 
years thereafter, without compounding; and after the expi- 
ration of the first six years from the first day of January, 
1848, the computation of interest shall be at and after the 
rate of six per cent. per annum, to be compounded at that 
rate annually thereafter. 

Here we have, then, a definite rule, prescribed by statute, 
for computing the interest in this case, since the first day of 
January, 1848, namely: at the rate of seven per cent. for the 
first six years subsequent to that date, without compounding; 
and six per cent., compounded annually, thereafter. 

But how shall the interest be calculated on the balances 
in the hands of the guardian prior to January, 1848, and up 
to that time? 

On all sums received before the first of January, 1846, at 
eight per cent. to that date, that being the lawful rate of in- 
terest up to December, 1845; and at the rate of seven per 
cent. for the two succeeding years, the rate of interest having 
been reduced from eight to seven per cent. at that date. 

So then, we shall have a running interest of eight per cent. 
to the first of January, 1846; at seven per cent. for the next 
eight years; and six per cent., compounded annually, there- 
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after, until the final settlement is made, And this rule is 
unquestionably accurate. It is true, it may be doubted 
whether eight and not seven per cent. should not be charged 
between January, 1846, and January, 1848. But inasmuch 
as the guardian could only make seven per cent. during that 
period, under the facts of the case, he was only liable for 
lawful interest. 

As the arbitrators, as appears from their figures, which we 
think were properly admitted in evidence, adopted a rule to- 
tally different from this, and one not justified by law, we feel 
bound to reverse the judgment below, and direct the award 
to be set aside, unless the complainant will agree to remit 
the difference between the sum found by the arbitrators and 
the true amount due, to be ascertained upon the basis herein 
prescribed, 


No. 2.—Joseru F, Brrewarp, plaintiff in error, vs. Samvu- 
EL J. Boyce, defendant in error. 


[1.1 An injunction may be ordered at chambers, out of the county of defendant's 
residence. 

{2.] That counsel was not prepared to try a cause to be heard on a motion, in 
consequence of other pressing business engagements, no ground for a post- 
ponement of the case. 

{3.] No error for the Chancellor to grant an injunction instantly, if in his 
judgment the justice of the case und the evidence before him require it. 

[4.] Bill is not multifarious, because it involves the investigation of the concerns 
of two mercantile firms, if it be necessary to a just final decree, that an 
account of both should be had. 

[5.] When the interest of a deceased partner is involved in the case, his per- 
sonal representatives should be made parties; but the bill may be amended 
for that purpose. 

{6.] When a strong case is made before the Chancellor, shewing an urgent ne. 
cessity for speedy interposition on the behalf of complainant, by way of in- 
junction, his discretion in granting instanter, will not be controlled by this 
Court. 
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In Equity in Richmond Superior Court. Decision by 
Judge Hott, at chambers, September, 1856. 


This bill was filed by Samuel J. Boyce, against Joseph F. 
Burchard, and alledged that on the 1st of January, 1855, the 
parties, with one Edward B. Ward, entered into a partner- 
ship in the retail dry goods business in the city of Augusta, 
under the name of Ward, Burchard & Co, That prior to 
this time, said Ward and Burchard had been engaged in the 
same business, and being possessed of little or no capital, 
and knowing that complainant had funds seeking invest- 
ment, and with a view to bolster up their house, then on the 
verge of insolvency, they applied to him to embark with them 
in business, Articles of agreement were entered into, setting 
forth the terms of the partnership and the duties of each 
partner: Complainant complied with all the obligations im- 
posed on him by said articles, advanced the sum of $20,000, 
as stipulated, and was a dormant partner; the active duties 
devolving upon Ward and Burchard. The bill charges vari- 
ous acts of mismanagement of the business; misapplication 
of the funds, and want of capacity and integrity on the part 
of said Burchard. That about the 20th of February, 1856, 
Ward died, and by the artful, fraudulent and false represen- 
tation of Burchard, complainant was persuaded and induced 
to continue the business with him, and a new partnership 
for that purpose was formed, under the name of J. F. Bur- 
chard & Co. That all the terms of said new partnership 
were promptly complied with by complainant, who again 
advanced the sum of $10,000—that he was a dormant part- 
ner, not residing in the city of Augusta, and taking no active 
part in the business, but the same was under the exclusive 
management and control of defendant. That in addition to 
the capital last advanced, he loaned various large sums to the 
firm soon after the new partnership, with the view of ena- 
bling the house to pay debts which Burchard represented as 
pressing. 
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There are various specific charges and allegations in the 
bill, showing want of skill, capacity and integrity on the part 
of defendant, and that complainant apprehended that the 
funds and assets of the firm would be misapplied and wast- 
ed by him. 

The bill prayed that defendant be enjoined from contract- 
ing or collecting debts, from selling the goods or disposing of 
the assets, and from doing any other matter or thing connec- 
ted with the business ; it prayed also for a dissolution, and 
an account of the two firms of Ward, Burchard & Co., and 
J. F. Burchard & Co., and for the appointment of a receiver, 

The bill was filed in the office of the Clerk of the Superior 
Court of Richmond county, on the 29th August, 1856; and 
on the 30th August, a copy was served on defendant, together 
with a notice, that on the 2d day of September, application 
would be made to Judge Ho rt, for the appointment of a re- 
ceiver and for an injunction. 

On the day mentioned in said notiee, the parties by their 
counsel, appearing before Judge Hott, at Appling in the 
county of Columbia, counsel, for defendant moved for a post- 
ponement to afford him an opportunity and further time to 
resist the motion for receiver and injunction, which motion 
for continuance was over-ruled, whereupon counsel for defend- 
ant excepted. The Judge then proceeded to hear the appli- 
cation for the appointment of a receiver and injunction, and 
after argument had, ordered the injunction to issue, but post- 
poned the appointment of a receiver to allow defendant an 
opportunity to show why it should not be made, Whereupon 
counsel for defendant excepted and assigns for error : 

Ast. That said order was granted out of the county of de- 
fendant’s residence. 

2d. Because the bill is demurrable in that it is multifari- 
ous, and inasmuch as it is an imperfect bill—one which, as 
it stands, would be dismissed at the proper time for entertain- 
ing a demurrer, therefore the Court should make no order 
thereon. 





SAVANNAH, JANUARY TERM, 1857. 








Burchard | vs. . Boyce. 








3d. Because the bill does not t present a case which author- 
izes such a proceeding, in that it does not show that defend- 
ant has done any thing to exclude the complainant from a 
joint and equal participation in the management of said co- 
partnership, and therefore such an order should not be granted. 

4th. Because the bill does not make a case in which a 
Court of Equity can properly grant such an order at this 
time, and under the circumstances in which this motion is 
made, or under any other set of circumstances. 


Goutp & Starnes, for plaintiff in error. 


Mititers & Jackson, for defendant in error. 


By the Court—McDonatrp J. delivering the opinion. 


This case comes before this Court on exceptions to the de- 
cision of the Circuit Judge, refusing to grant a continuance 
of the motion for an injunction and the ‘appointment of a 
receiver; and to his order directing an injunction to issue. 

The bill was filed on the 29th day of August, 1856. On 
the 30th day of the same month, a notice was served on the 
defendant, that a motion would be made in said cause, before 
the Judge of the middle Circuit, for the appointment of a 
receiver and foraninjunction. One of the counsel employ- 
ed by the defendant to respond to the motion, appeared be- 
fore the presiding Judge at the appointed time, and moved 
a postponement of its consideration for a reasonable time 
and to a convenient day: 

ist. Because the defendant cannot be called out of his 
county to answer and to meet a motion for this interlocuto- 
ry order. 

2d. Because neither the defendant nor his counsel have 
had time and opportunity for preparing and availing them- 
selves of their rights in this behalf. 

3d. Because the case, as it appears by the bill itself, is not 
a case of such emergency as to demand action on the part of 
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the Court so hasty and so injurious to the character of the 
defendant. 

On this application, the Court postponed the motion so far 
as the appointment of receiver was concerned, but granted 
the injunction. The refusal of this motion to continue, is 
made the first ground of error. 

{1.] As we remarked in the case of Semmes vs. Mayor and 
Council of Columbus, 19th Geo. R. 484, “the Chancellor may 
order an injunction instantly, on the erparte shewing of the 
complainant; and the exigency of the case frequently requires 
that he should do it.” There is nothing in the Constitution 
or laws that requires the application to be made in the coun- 
ty of the defendant’s residence. It may be made at cham- 
bers, at any place which suits the Chancellor’s convenience. 
But the notice served in this case does not call the party out 
of his county. The defendant was simply notified of the 
time, and not the place, that the motion would be submitted 
to the Chancellor. The injunction was ordered at chambers. 
The Constitution prescribes the place at which civil causes 
shall be tried, and although equity cases are not embraced 
by the provisions of the Constitution, Courts of Equity have, 
in this respect, conformed to the requirements, but they never 
have held, and very properly too, that all motions growing 
out of an equity cause, or connected with it, must be heard 
in the county of the defendant’s residence. The defendant, 
on notice of an application for an injunction, is not called to 
answer out of his county. He may appear or not at his op- 
tion, and he may show cause against granting the injunction, 
in any manner allowable by the chancery practice, and one 
mode of showing cause, is by answer to the bill, denying the 
tacts on which the Chancellor awards the injunction. His 
answer is to be filed in the county where the cause is to be 
heard. 

[2.] In sustaining their second ground in the motion of de- 
fendant’s counsel for continuance, they showed for cause their 
prior indispensable business engagements. The Court did 
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not feel warranted in acknowledging a principle which might 
place a party so much in the power of his adversary. In 
the complainant’s view of his case, if statements in his bill, 
sworn to by him, are an index to his opinion, it admitted of 
no delay. Parties and their counsel are bound to diligence in 
preparing to meet their cases, and the greater the emergency 
in which the opposite party is placed, the greater must be the 
diligence. The want of it is never excused by the multitude 
of pressing calls on other business, 

[3.] We say, in regard to the third ground, that we see 
nothing in the allegations of the bill, sworn to as they were, 
to warrant us in imputing to the Circuit Judge too much haste 
in ordering the injunction to issue. The bill makes a strong 
case, and one which, if true, shows that speedy action by the 
Court was necessary to protect the complainant from proba- 
ble injury. Great injury to the complainant might have been 
the consequence of delay, while the damage to the defend- 
ant, if any, must have been but little, for under our laws and 
practice, the defendant was entitled, by answering, to move 
a dissolution of the injunction. 

After the motion for a continuance was disposed of, the 
counsel for the defendant resisted the granting of. the injunc- 
tion on several grounds, 

Enough has been said on the first ground, “that it cannot 
be granted out of the defendant’s county,” to show that it 
cannot be supported. 

[4.] The next ground, that the bill is multifarious and im- 
perfect, was properly overruled by the Court. 

The object of the bill was to dissolve the partnership; 
have an account from the defendant of their entire partner- 
ship concerns; and enjoin him from a further interference, to 
complainant’s injury, with the partnership affairs. The com- 
plainant was connected with the defendant in two partner- 
ships. Of the first partnership, Edward B. Ward was a mem- 
ber. He died,and complainant and defendant, being survi- 
vors, formed a new partnership, and carried on the: business 
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under a new firm. The defendant was the active partner of 
the second firm. The effects of the first firm went into the 
second, but subject to the payment of the debts. The clear 
surplus was the fund to which the survivors and the repre- 
sentative of the deceased partner were entitled, and the inter- 
est of ghe survivors therein was all they had a right to claim, 
as capital arising from that quarter in the new firm. This 
they had a right to claim, An investigation of the affairs of 
the first firm is therefore indispensable, in taking an account 
of the last, and adjusting the rights of the partners. If the 
prayer of the bill had been confined to the latter object, an 
account of the whole must have been had, There could 
have been no just decree without it. The prayer cannot al- 
ter the nature of the bill in this respect. If the case made 
by the stating and charging parts of the bill is not multifa- 
rious, the prayer of the bill will not make one. Discard the 
special prayers, and there is a prayer for general relief. 
Worthen vs. Brantley & Daniel, 5th Geo, R. 571, would seem 
to me to be decisive of this case, 

[5.] The representatives of the deceased partner ought to 
be a party and the bill may be amended for that purpose. 

In regard to the other grounds, we will remark, that in 
considering them we are governed by the statements in the 
bill. It makes a strong case against the defendant, of want 
of good faith in the representations which induced the com- 
plainant to enter into business with him; of breach of duty ; 
of want of skillful management of the affairs of the partner- 
ship; of improper deportment towards customers, &c. It 
prays for a dissolution of the partnership. We are not pre- 
pared to say that the Chancellor exercised his power and dis- 
cretion unwarrantably and illegally in ordering the injunc- 
tion and therefore affirm all the judgments complained of in 
the record. 


—$—$—. 
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No. 3—Francis W. B. Perxrns, plaintiff in error, vs. Sa- 
rnAH F. Perxins, et al., defendants in error. 


No. 4—Hvuenues Watton, guardian, plaintiff in error, vs. 
Hvueues Watton, ex’or., defendant in error. 


[1.] The sixth section of the Judiciary Act of 1799, does not confer on the 
Superior and Inferior Courts, the power to establish copies of lost ells, 
whether such wills have been admitted to probate, or have not been admit- 
ted to probate. 


Petitions to establish lost wills, in Burke Superior Court, 
before Judge Hott, November Term, 1856. 


Ordered by consent of counsel, that these two cases be 
consolidated and argued together. 


The petition in the first case of Perkins vs, Perkins, alledg- 
ed that Brinson L. Perkins, while in life, duly executed his 
last will and testament, and the same was destroyed by the 
burning of the Court House, in the county of Burke, before 
it had been probated or recorded in the Ordinary’s office. 

In the case of Hughes vs. Hughes, the petition alledged, 
that the will of Thomas Walton, deceased, after having been 
duly probated and recorded in the Court of Ordinary of said 
county, was destroyed by the burning of the Court House. 

The prayer of both petitions was, that the copies of said 
wills appended to the petitions, and which were alleged to be 
true and substantial copies of the originals, should be estab- 
lished in lieu of the originals thus lost and destroyed. 

After argument had at chambers, Judge Ho tr refused to 
grant the prayer of either petitioner, holding that said papers 
could only be set up and established as wills in the Court of 
Ordinary, and dismissed the petitions. Whereupon counsel 
for petitioners excepted and assigned error. 


Berrien & Jones and McKenzie, for plaintiff in error. 
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Jones & Srureis, for defendant in error. 


By the Court.—Bernnine, J. delivering the opinion. 


Was the Court below right in holding, that it had no pow- 
er to establish copies of either of the two burnt wills ? 

And first, was the Court right in holding this as to the 
will that had not been admitted to probate.when burnt ? 

A majority of this Court, including myself, think that the 
Court was right in so holding. The following are my rea- 
sons for this opinion. 

If the Court below had the power to establish a copy of 
either will, the Court must have derived that power from 
the following words of the sixth section of the Judiciary Act 
of 1799; “and the said Courts respectively,” (the Superior 
and Inferior Courts,) “shall have power to establish copies of 
lost papers, deeds or other writings, under such rules and 
precautions as are or may have been customary and accord- 
ing to law and equity.” 

But, in these words there is nothing that, in my opinion, 
confers on those Courts a more extended power over the sub- 
ject of lost papers,than the power which Courts of equity 
possess over the same subject. And in this opinion, I think, 
I am supported by the uniform interpretation put upon those 
words by the Superior and Inferior Courts themselves, 

If I am right in this, then the question is, whether a Court 
of equity has, or had, the power to establish a copy of this 
will. 

And I think the answer to that question must be, no. 

There are cases in which a Court of Equity has interfered 
to set up a destroyed will, but they are cases in which the 
destruction of the will was by spoliation. There is nota 
ease, as far as I can find out, in which a Court of Equity has 
interfered to set up a will that had been lost, or that had been 
destroyed by accident, or indeed, even a will that had been 
suppressed by fraud. The decisions seem to have been con- 
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fined exclusively to cases of destruction by spoliation.—See 
1, Story Eq. § 184, Note 1, Id. § 254, Note 6. 

But, if there is any thing in these words to confer on the 
Superior and Inferior Courts the power in question, that 
thing is in conflict with a part of what is contained in a la- 
ter act than the act of 1799, viz: the act of 1810, for “more 
effectually securing the probate of wills,’ &c. That part is 
as follows: “and the said Inferior Court when sitting for 
ordinary purposes, shall have the original jurisdiction of all 
testate and intestate estates.” 

For let us say, that the part of the sixth section of the act 
of 1799, above quoted, gave to the Superior and Inferior 
Courts, the power to establish the copy of alost will. What 
is the establishing of the copy of a lost will by a Court? It 
is the Court’s adjudging and determining two things; first, 
that there existed an original will. Secondly, that the es- 
tablished copy isa true copy of that original will. And the 
first of these two things is neither more, nor less, than a pro- 
bate of the will. If anything further can be needed to com- 
plete the probate, it can only be, that the established copy 
shall be filed and registered in the Court of Ordinary. The 
judgment establishing the copy, will have cut off that Court 
from all right of enquiry, as to whether there was a will or 
not, and if there was, as to what was its contents. In a word, 
the Court establishing the copy, will have taken the original 
jurisdiction of the “testate” “estate.” If therefore, the sixth 
section of the act of 1799, authorized the Superior and Infe- 
rior Courts to do anything of this sort, it authorized them to 
do what the later act, the act of 1810, forbade them to do; 
for the act of 1810, transferred the authority to do all things 
of the sort, from those Courts to the Court of Ordinary, when 
sitting for ordinary purposes, In short, if anything in the 
said sixth section of the act of 1799, gave the power in ques- 
tion to the Superior and Inferior Courts, that thing was re- 
pealed by the act of 1810. 

For these reasons, I think, that the Court below was right 
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in holding, that it had no power to establish a copy of the 
burnt will that had been burnt before probate. 

As to the case in which, the burnt will had been admitted 
to probate before it was burnt; most if not all of these rea- 
sons will, itis manifest, equally apply to it; and some of 
them with increased force. 

A will that has been admitted to probate, becomes a paper 
of file, belonging to the Court of Ordinary. And a paper on 
the files of a Court is much of the same rank and dignity 
as a record of the Court. 

The words ofthe sixth section of the Judiciary Act are, as 
we have seen, “lost papers, deeds and other writings.”— 
“Other writings,” although a general expression, will not, in 
this connection, include a record ; for it is a rule of interpre- 
tation, that general words closing an enumeration of particu- 
lars, do not extend to particulars that are of higher rank than 
any of those contained in the enumeration. 

And then, if the power conferred by the said sixth section 
on the Superior and Inferior Courts, was no more extended a 
power, than that possessed by a Court of Equity, it was nota 
power that authorized those Courts to establish the records of 
other Courts; for a Court of Equity never possessed the pow- 
er to establish the records of another Court. There was nev- 
er any need that it should possess that power. Every Court 
of record has ample power to establish its own records, 

Therefore, I think, that the Court below was also right in 
holding, that it had no power to establish a copy of the burnt 
will that had been admitted to probate before it was burnt. 





Loumpxin J. Concurring. 


The question submitted to Judge Hort, in this case, was, 
“whether the Superior, Inferior or Court of Ordinary, was 
the proper Court to establish a copy will before probate?” 
and he held that the Court of Ordinary was the only Court 
in which a lost will could be established; and I am inclin- 
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ed to think he was right, notwithstanding a contrary practice 
has been pursued in many parts of the State. 

The Judiciary Act of 1799, in treating of the powers which 
arecommon both tothe Superiorand the Inferior Courts, says : 
“And the said Courts respectively shall have power and. au- 
thority to establish copies of lost papers, deeds or other wri- 
tings, under such rules and precautions as are or may have 
been customary, and according to law and equity.”—Cobd 
463. 
The words, “lost papers,” are sufficiently broad to include 
wills, Still I am inclined to believe, from several consider- 
ations, that it was not the intention of the Legislature to in- 
clude this class of instruments; and in this language, in- 
deed, I suppose, that nothing else was designed, -but to 
confer authority upon these Courts, to do that at common 
law, which in England could only be done in a Court. of 
Chancery. And I interpret the phraseology at the end of the 
clause to indicate as much. 

Did the Courts of Chancery in England exercise the juris- 
diction claimed for these common law Courts, under this 
clause of the Judiciary Act of 1799? Upon examination it 
will be found that they did not. In case of spoliation of a 
will, the Courts of Chancery in England, and in this coun- 
try too, have assumed jurisdiction; fraud being peculiarly 
cognizable and relievable in Courts of Equity ; and in all such 
cases, where the contents of the will could be ascertained, 
they would, by a decree, not only establish the suppressed 
or destroyed will, in all its parts, but direct its complete exe- 
cution. 1 Madd. Ch. Prac. 325-6; 3 Atkins 359; 2 Ver- 
non 380, 561; 1 Ves. Sen’r. 387; 1 P. Wms. 731; 2 Ibid. 
748 ; 2 Story’s Eq. Jur. 671. But in ordinary cases of lost 
will, the parties always resorted to the Ecclesiastical Courts. 

It is true, that Ecclesiastical Courts have no existence in 
our confederation. But the Ordinary in this State, is vested 
with much fuller powers than the Eccleisastical Courts in 
England. By the act of 1810, which is subsequent to the 

VoL, xxl, 2 
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Judiciary act of 1799, respecting the establishment of lost 
papers, it is declared, that the Courts of Ordinary “shall have 
original jurisdiction of all testate and intestate estates ; and 
all such other matters and things, as appertain or relate to 
estates of deceased persons, whether testate or intestate.” 
Cobb 283, 284. 

By the proceeding in one of the other Courts, something 
is accomplished, or it is not. If anything is established, as 
to the factum of the execution of the paper, purporting to be 
awill, itis pro ¢anto an infringement upon the jurisdiction 
of the Ordinary; if nothing, then it is an idle ceremony, and 
a useless expense, and for that reason should not be encour- 
aged. 

The conclusion to which I have come, therefore, is that the 
Ordinary is the only Court, except upon appeal, in which the 
validity of wills or any other testamentary paper, and the factum 
of their execution, can be established or disputed. Here, the 
copy of the will alleged to be lost, is offered for probate, its 
execution established, the executor qualified, who proceeds 
at once to the performance of the trusts imposed by the in- 
strument; no part of which ceremony could be dispensed 
with, were a certified copy produced from the records or min- 
utes of the Superior or Inferior Courts. Neither has either of 
these Courts the power to take any steps to enforce obedience 
to its judgment by the Ordinary. It is entitled by the Con- 
stitution and laws of the land, to examine into this matter 
for itself, and to form its own independent judgment in the 
premises. And the fact, that an appeal lies to the Superior 
Court, while it exposes the absurdity of giving to that Court 
original jurisdiction, denudes the direction, which we pro- 
pose to give to this subject, of all possibility of abuse. 

Judgment affirmed. 
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Judge McDonatp, concurred in the opinion of the Court, 
as to the will destroyed after probate, but as to the will de- 
stroyed before probate, he delivered the following dissenting 


opinion. 

"the will was lost before probate. The petition, therefore, 
was not to establish the file or record of another Court. Nei- 
ther was it a proposition to prove a will, but to establish the 
copy of one alleged to have been lost. It was a proceeding 
under the Judiciary act of 1799. That act is very compre- 
hensive. Authority is given to establish copies of papers, 
deeds, or other writings. The power, however, is restrict- 
ed to the establishment of the copy. No power is given, 
in a summary way to enforce, as well as to establish. They 
are to be established under such rules and precautions as 
are or may have been customary according to law and equi- 
ty. Parties should have notice of the application, and _per- 
haps, under the broad power conferred, the Court might re- 
quire the applicant to file a bond of indemnity to the parties 
against loss, in case the original sliould be found, It could 
not have been the purpose or intent of the Legislature to 
have allowed any other issue to be tried, than the existence 
and loss of the paper sought to be established. The act of 
the last session of the Legislature authorizing suits to be in- 
stituted on lost papers, during the pendency of a proceeding 
to establish copies, supports this view of the case, page 238. 
The establishment of the copy of the will, could have no 
other effect than to place it in the power of the party whose 
duty or interest it was to offer it for probate, before the tribu- 
nal having jurisdiction of testamentary causes, in the same 
manner that he might have offered the original will, if it had 
not been lost. It might be made the subject of contest and 
examination then, in all respects and in the same manner, as 
if the original will were offered. It might be alleged that the 
testator was not of testamentary capacity ; that it was procur- 
ed to be made by coercion, fraud or undue influence, &c. 
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&c. It is true, the propounder of such established copy could 
not hope to accomplish a great deal by electing to proceed 
before the Superior Court to establish a copy, instead of offer- 
ing the copy for probate primarily, in the Court of Ordinary, 
alleging the loss of the original. 

But this is simply a question of jurisdiction. In England, 
Courts of Chancery exercise the jurisdiction, often, because 
it has power to administer other relief besides the mere es- 
tablishment of the paper, as to decree payment on such terms 
as it might impose. The object of our Judiciary Act was to 
invest in the Superior and Inferior Courts no such authority, 
nor does it oust a Court of Equity, of the extensive jurisdic- 
tion exercised over such subjects by chancellors in England. 
If the object of the Legislature, by conferring this power on 
the Superior and Inferior Courts, was to authorize them to 
decree fully in every case, according to the rights the parties 
were entitled to enforce on the original paper in every Court, 
if it had not been lost—as for instance in this case, to order 
that the copy will be not only established, but that it be ad- 
mitted to probate, and letters testamentary be issued thereon, 
such a jurisdiction could not be entertained under the Con- 
stitution and the act would be void. But as I believe that 
the only power given by that act is to establish copies of lost 
papers, to be used in lieu of the lost original, and in this case, 
to establish the copy of the lost will, to be offered for pro- 
bate in the proper Court, in place of the original, I think the 
Superior Court had jurisdiction and the judgment of the 
Court below ought to be reversed. 








It 
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No. 5.—Srerxen Drange anp Joun W. Dnrane, ex’ors of 
Tuomas E. Beat, dec’d, propounders, plaintiffs in error, 
vs. ALEXANDER R, BEALL, caveator, defendant in error. 


No. 6.—ALEXANDER R. Beaux, caveator, plaintiff in error, 
vs. STEPHEN Drang and Jonn W. Drang, ex’ors of 
Tuomas E. Beaux, propounders, defendants in error. 


Upon the following clauses in the will of Thomas;E. Beall, to wit: 


Item Ninth: I reserve the tract of land situate, lying and being in the County 
of Columbia on the waters of Sweet Water Creek, adjoining lands belonging 
to the trustees of the Methodist Episcopal Camp Ground, it being the tract of 
Jand that I purchased from Morgan, and formerly owned by Nathan W. Stan- 
ford, containing one hundred acres, more or less, forthe use and support of 
Nancy Goings, a free person of color, (it being the place whereon she now 
resides,) during her natural life, and after death the same to revert back to 
my estate, and that said tract of land shall not be liable for the debts or con- 
tracts of said Nancy Goings. 

Item Tenth: I reserve the tract of land, situate lying and being in the County 
of Columbia, on the South side of the Wrightboro road, on the waters of the 
Big Kiokee Creek, containing one hundred and eighty acres, be the same 
more or less, adjoining lands of Benjamin Upton, Lamar and others, it being 
the tract of land that I purchased from Valentine Watson, for the use of James 
A. Watson, during his natural life, or so much thereof as he can cultivate, 
for his support (it being the place whereon the said Watson now resides) and 
at the death of the same to revert back to my estate, but said Jand shall not 
be liable for the debts or contracts of said James A. Watson. 


Item Twelfth: I give and bequeath to William Satterwhite, ix trust, my house 
servant Mariah, formerly belonging to the estate of Mary Satterwhite, to take 
charge of her person and effects, and that said Mariah shall be as free as the 
laws of the state will allow her to be, and in the event that she shall become 
dissatisfied with said William Satterwhite, she then shall have the right to 
choose any other person to act as her trustee, and she may continue to choose 
any other person to act as her trustee, from time to time, as she may become 
dissatisfied with her trustee’s actings and doings. 

Item Thirteenth: Whereas, my servant woman Mariah, formerly belonging to 
the estate of Mary Satterwhite, is becoming old, and is liable to severe spells 
of sickness, and will shortly become superannuated, I give and bequeath, in 
trust, to William Satterwhite, the income of my Twenty Shares in the Geor- 
gia Rail Road and Banking Company, for the use, maintenance, and support of 
my said servant woman Mariah, and that the said income shall be paid over 

. to her from time to time, as the same may be received, to be disposed of as 
she may think proper. ; 

diem Fourteenth: I give and bequeath to William Satterwhite my tract of land 
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known as the Harp place, containing three hundred and odd acres of land. 
And whereas, also, I design this tract of land as a home for my said servant 
Mariah, said tract so bequeathed to the said William Satterwhite shall not be 
liable to the debts of the said William Satterwhite until after the death of my 
said servant woman Mariah. / 

Item Fiftcenth : 1 will that all my negroes shall receive their freedom and be 
emancipated from slavery, except those hereafter mentioned. And such ne- 
groes so freed and emancipated from slavery shall be sent to Liberia, Califor. 
‘nia or any free State or Territory in the United States of America as they 
choose to elect. 

Item Sizteenth: If those of my negroes freed and emancipated from slavery 
shall choose to go to Liberia, then in that case, 1 will to the Colonization So- 
ciety the sum of fifteen hundred dollars, to be expended in transporting them 
there, and if they choose to go to California, or any other free State or Terri- 
tory in the United States of America, then and in that ease, their passage 
shall be paid to the place they shall elect, by my executors hereafter named. 


Item Seventeenth: Yt is my will and desire that those negroes that I have given 
their freedom and emancipated, shall be kept on my plantation for the term of 
four years after my death, for the purpose of raising funds, and after defraying 
all expenses on the plantation during those four years, then the net proceeds 
shall be equally divided among those of my negroes freed and emancipated 
from slavery, share and share alike, agreeable to their situation, some being 
old, and some being women and children, will require more, whilst some are 
young, can go to work immediately and make their support; and, this division 
is left to my executors, hereafter named, to exercise a proper and equitable 
division between them all. And it is my will and desire that my executors, 
out of the above named funds, shall furnish each of the negroes above eight 
years of age, two good blankets each; and the whole of the negroes freed 
and emancipated from slavery shall receive two good suits of clothes, a hat, a 
pair of shoes; and those of my negroes freed and emancipated from slavery, 
under eight years of age, one good blanket each. 


Item Eighteenth: If 1 should depart this life whilst I have a crop making on 
hand, then in that case that crop be taken and applied as before specified, and 
the year counted one of the four years specified for those of my negroes freed 
and emancipated from slavery, are to remain on my said plantation. 


Item Nineteenth: It is my will and desire, that if any of my negroes freed and 
emancipated from slavery, shall elect to go to Liberia or California, then ia 
that case my executors, hereafter named, shall see them on board the vessel, 
and shall pay over the money to my negroes so emancipated and freed from 
slavery, only on board the vessel, and that in the presence of the cap- 
tain, commander, or owner of said vessel, and a certificate of the captain, 
commander, or owner of the vessel, that they saw my executors, hereafter 
named, pay over the money to the negroes so emancipated and freed from 
slavery ; and also, the captain, commander, or owner of said vessel shall fur- 
nish my executors with a list of the negroes’ names, and the number of the 
negroes so freed and emancipated from slavery, as this shall be necessary for 
my executors to tender as a voucher in the final settlement of my estate. 
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lem Twentieth: And, if my negroes so freed and emancipated from slavery, 
shall elect to go to any free State or Territory, other than the State of Califor- 
nia, then in that case it is my will and desire that my executors shall pay 
their expenses to such free State or Territory out of the funds of my estate, 
and in the event that my negroes so freed and emancipated from slavery 
shall not elect to go to Liberia, then in that case the sum of fifteen hundred 
dollars, placed at the disposal of the Colonization Society, shall be withdrawn 
and placed at the disposal of my executors hereafter named. And, it is fur- 
ther my will and desire, that the expenses of my executors, or their agent, 
shall be paid out of my estate, and the additional sum of one dollar per day, 
whilst going to and returning from the place where my negroes so freed and 
emancipated from slavery shall elect as their future place of residence, in any 
of the free Staies or Territories of the United States of America, other than 
the State of California. 

Ikeem Twenty-fourth: Whereas, it will not be necessary to keep the whole 
of my personal’property, such as stock, farming utensils, corn, fodder, 
wheat, and other articles for the purpose of stocking for four years, as ex- 
pressed in a former clause of my will, it is my will and desire that a sufficient 
amount shall be kept on the plantation, of the articles above named, for the 
purpose of stocking my plantation, and that the balance shall be sold as soon 
after my death as the law or circumstances will admit. 


Item Twenty-fifth: It is my will and desire, that after my estate shall have been 
settled up, and all bequests paid out, agreeable to the provisions of this my 
will, the balance of the money, or cash remaining in the hands of my execu- 
tors, hereafter named, shall be invested in an education fund, for the purpose 
of educating poor orphan children, citizens of the county of Columbia; and 
if there should not be poor orphan children enough educated out of the an- 
nual income of said education fund, to absorb the whole of said annual in- 
come of said education fund then the. surplus shall be appropriated to the 
education of the poor children of the county of Columbia. And if any of the 
annual income of said education fund shall remain on hand at the end of each 
or any year, said amount so remaining on hand shall be added to the princi- 
pal, and to remain as the principal. Held 

{1.] That by the 14th clause of the will, Satterwhite took an absolute fee in the 
tract of land therein described, subject to the incumbrance of allowing the 
negro woman Mariah to have a home on it, during her life ; there being noth- 
ing upon the face of the will itself, nor from any extraneous proof, to show 
any complicity on the part of the said Satterwhite, in any illegal purpose, 
touching the emancipation of said slave. 

{2.] That the 15th item of the will is inoperative, because by it the testator en- 
deavored unlawfully to emancipate and set free in this State all of his remain- 
ing slaves; and that the 16th, 17th, 18th, 19th, 20th and 24th items, are also, 
void, because they were intended to contribute to and do constitute a part of 
the scheme, by which the testator attempted illegally to free his negroes. 

{3.] That there is nothing in the 9th, 10th and 25th clauses of the will, so vague, 
obscure and indefinite, as to justify the Superior Court on appeal from the 
Court of Ordinary to pronounce these items a nullity; and that the intricate 
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doctrines involved in them could only be properly considered by the Court, 
whose peculiar function it ie to construe wills and direct their execution. 


Caveat, in Columbia Superior Court. Tried before Hott, 
Judge. September Term, 1856. Appeal from Ordinary. 


Ordered by consent of counsel, that the above cases be 
consolidated and argued together. 


The controversy in these cases arose upon admission to 
probate in solemn form, of an instrument in writing purport- 
ing to be the last will and testament of Thomas E. Beall, 
deceased. The instrument is as.follows, viz: . 


Georgia, Columbia county. In the name of God—Amen. 
J. Thomas FE. Beall, of the County and State aforesaid, be- 
ing possessed of a sound and disposing mind and memory, 
do make, ordain and appoint this instrument in writing to be 
my last will and testament, hereby revoking all former wills 


by me made. 

Item First : It is my will and desire that my just debts 
shall be paid out of my estate. 

Item Second: I give and bequeath to my brother, Alexan- 
der R. Beall the sum of five hundred dollars, to be taken 
out of the amount of his indebtedness to me. 

Item Third: Whereas, my brother Alexander R. Beall is 
indebted to me in a considerable amount, now it is my will 
and desire that he shall not be forced to pay said amount 
during his natural life, but the same shall be renewed from 
time to time, and kept within the statute of limitation, and 
that said amount shall not be collected out of his estate until 
after his death. 

Item Fourth: I give and bequeath to my two cousins, 
Emily Frances Ellis, and Nancy Brook Ellis, each an amount 
out of my estate sufficient to purchase for each of them one 
negro girl a piece, from fourteen to sixteen years of age, and 
if not done in my life time, for my executors to carry out this 
my bequest; but if done in my life time, this clause or item in 
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my will to be null and void. And said negro girls so given 
shall be exclusively the property of them and their children, 
and not subject to the debts of any husband they may have. 

Item Fifth: 1 give and bequeath to Eliza Bell, alias Eliza 
Boatright, and Lucinda Bell, alias Lucinda Wiley, and their 
children, the tract of land whereon they now reside, adjoining 
lands of John C. Smith, Francis T. Allen, Washington W. 
Stone, estate of Robert Shanklin, deceased, and Luke Lang- 
' ston, on the waters of Germany’s Creek, Columbia County, 
the same not to be subject to the debts of their present hus- 
bands, or any future husbands they may have. 

Item Sixth: I give and bequeath to John Booker Suther- 
Jand, William Anderson Sutherland, Augustus Cosby Suther- 
land, James Madison Sutherland, sons of James Sutherland, 
deceased, the sum of two hundred dollars each, to be paid 
to them when they come of age, or to their guardians, Said 
bequest to be paid at the earliest convenience of my execu- 
tors hereafter named. 

Item Seventh: I give and bequeath to Mrs. Margaret Dar- 
sey, the sum of one hundred dollars, to be paid to her at 
the earliest convenience of my executors hereafter named. 

Item Eighth : 1 give and bequeath to Jane Young, daugh- 
ter of John T. Young, the sum of two hundred dollars, to 
be given to her or her guardian, at the earliest convenience 
of my executors, hereafter named. 

Item Ninth: I reserve the tract of land situate, lying and 
being in the County of Columbia, on the waters of Sweet 
Water Creek, adjoining lands belonging to the trustees of the 
Methodist Episcopal Camp Ground, it being the tract of land 
that I purchased from Morgan, and formerly owned by Na- 
than W. Stanford, containing one hundred acres, more or 
less, for the use and support of Nancy Goings, a free person 
of color, (it being the place whereon she now resides,) during 
her natural life, and after death the same to revert back to my 
estate, and that said tract of land shall not be liable for the 
debts or contracts of said Nancy: Goings. 
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Item Tenth: I reserve the tract of land, situate lying and 
being in the County of Columbia, on the South side of the 
Wrightboro road, on the waters of the Big Kiokee Creek, 
containing one hundred and eighty acres, be the same more 
or less, adjoining lands of Benjamin Upton, Lamar and others, 
it being the tract of land that I purchased from Valentine 
Watson, for the use of James A. Watson, during his natural 
life, or so much thereof as he can cultivate, for his support (it 
being the place whereon the said Watson now resides) and 
at the death of the same to revert back to my estate, but said 
land shall not be liable for the debts or contracts of said James 
A. Watson. 

Item Eleventh: I give and bequeath to William Satter- 
white, one bed, bedstead and furniture, one horse and a mule, 
or two mules, as he may choose, and two cows and calves. 

Item Twelfth: I give and bequeath to William Satter- 
white, in trust, my house servant Mariah, formerly belong- 
ing to the estate of Mary Satterwhite, to take charge of her 
person and effects, and that said Mariah shall be as free as 
the laws of the State will allow her to be, and in the event 
that she shall become dissatisfied with said William Satter- 
white, she then shall have the right to choose any other per- 
son to act as her trustee, and she may continue to choose any 
other person to act as her trustee, from time to time, as she 
may become dissatisfied with her trustee’s actings and do- 
ings. 

Item Thirteenth: Whereas, my servant woman Mariah, 
formerly belonging to the estate of Mary Satterwhite, is be- 
coming old, and is liable to severe spells of sickness, and 
will shortly become superannuated, I give and bequeath, in 
trust, to William Satterwhite, the income of my twenty 
shares in the Georgia Rail Road and Banking Company, for 
the use, maintenance, and support of my said servant wo- 
man Mariah, and that the said income shall be paid over to 
her from time to time, as the same may be received, to be dis- 
posed of as she may think proper. 
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Item Fourteenth: I give and bequeath to William Satter- 
white my tract of land known as the Harp place, containing 
three hundred and odd acres of land, originally granted to 
Alexander Johnson, adjoining lands of Dougherty, Ballard 
and Hamilton; also a portion of the Telfair tract, a portion 
of the Dougherty tract, and a portion of the tract of land 
originally granted to John Wright, beginning at Napier’s pine 
stump corner on the Johnson or Harp line, and running 
thence to a pine corner on the Telfair line, near the old 
School-house place, then running a line so as to leave the 
gate nearest to the woods leading to the forks of the Colum- 
bia and Cobham roads, fifty yards North-east of the corner 
of this line, thence a line five chains parallel with the Cob- 
ham road, thence a right line to the ford on the Harp branch, 
where the Columbia road crosses the same, thence up said 
branch until it shall intersect with the Harp line, or the line 
of the tract of land originally granted to Alexander Johnson. 
And, whereas also, I design this tract of land as a home for 
my said servant Mariah, said tract, so bequeathed to the said 
William Satterwhite, shall not be liable to the debts of the 
said William Satterwhite until after the death of my said 
servant woman Mariah. 

Item Fifteenth : I will that all my negroes shall receive 
their freedom and be emancipated from slavery, except those 
hereafter mentioned. And such negroes so freed and eman- 
cipated from slavery shall be sent to Liberia, California, or 
any free State or Territory in the United States of America, 
as they choose to elect. | 

Item Sixteenth: If those of my negroes freed and eman- 
cipated from slavery shall choose to go to Liberia, then in 
that case, I will to the Colonization Society the sum of fit 
teen hundred dollars, to be expended in transporting them 
there; and if they choose to go to ‘California, or any other 
free State or Territory in the United States of America, then 
and in that case, their passage shall be paid to the place they 
shall elect, by my executors hereafter named, 
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Item Seventeenth: It is my will and desire that those ne- 
groes that I have given their freedom and emancipated, shall 
be kept on my plantation for the term of four years after my 
death, for the purpose of raising funds, and after defraying 
all expenses on the plantation during those four years, then 
the net proceeds shall be equally divided among those of 
my negroes freed and emancipated from slavery, share and 
share alike, agreeable to their situation, some being old, and 
some being women and children, will require more, whilst 
some are young, can go to work immediately and make their 
support ; and, this division is left to my executors, hereafter 
named, to exercise a proper and equitable division between 
them all. And it is my will and desire that my executors, 
out of the above named funds, shall furnish each of the ne- 
groes above eight years of age, two good blankets each; and 
the whole of the negroes freed and emancipated from slavery 
shall receive two good suits of clothes, a hat, a pair of shoes; 
and those of my negroes freed and emancipated from slavery, 
under eight years of age, one good blanket each. 

Item Eighteenth: If I should depart this life whilst I have 
a crop making on hand, then in that case that crop be taken 
and applied as before specified, and the year counted one of 
the four years specified for those of my negroes freed and 
emancipated from slavery, are to remain on my said planta- 
tion. 

Item Nineteenth: It is my will and desire, that if any of 
my negroes freed and emancipated from slavery, shall elect 
to go to Liberia or California, then in that case my executors, 
hereafter named, shall see them on board the vessel, and shail 
pay over the money to my negroes so emancipated and freed 
from slavery, only on board the vessel, and that in the pre- 
sence of the captain, commander, or owner of said vessel, 
and a certificate of the captain, commander, or owner of the 
vessel, that they saw my executors, hereafter named, pay 
over the money to the negroes so emancipated and freed from 
slavery ; and also, the captain, commander, or owner of said 
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vessel shall furnish my executors with a list of the negroes?’ 
names, and the number of the negroes so freed and emanci- 
pated from slavery, as this shall be necessary for my execu- 
tors to tender as a voucher in the final settlement of my es- 


tate. 
Item Twentieth: And, if my negroes so freed and eman- 


cipated from slavery, shall elect to go to any free State or 
Territory, other than the State of California, then in that 
case it is my will and desire that my executors shall pay their 
expenses to such free State or Territory out of the funds of 
my estate, and in the event that my negroes so freed and 
emancipated from slavery shall not elect to go to Liberia, 
then in that case the sum of fifteen hundred dollars, placed at 
the disposal of the Colonization Society, shall be withdrawn 
and placed at the disposal of my executors hereafter named. 
And, it is further my will and desire, that the expenses of my 
executors, or their agent, shall be paid out of my estate, and 
the additional sum of one dollar per day, whilst going to and 
returning from the place where my negroes so freed and 
emancipated from slavery shall elect as their future place of 
residence, in any of the free States or Territories of the Uni- 
ted States of America, other than the State of California, 
Item Twenty-first : I give and bequeath unto Mrs, Eliza 
Pounds, wife of Robert S, Pounds, Lewis, a negro man slave 
that I purchased from James Pounds, to her during her na- 
tural life, and after her death to go and become the property 
of her daughter, Mary Pounds, and the negro man slave, 
Lewis, shall not be subject to the debts or contracts of her 
said husband, Robert S. Pounds. And the said negro man 
slave, when he shall become the property of Mary Pounds, 
shall be vested in her and her children, and shall not be sub- 
ject to the debts or contracts of any husband she may have. 
Item Twenty-second: I give and bequeath to my execu- 
tors, hereafter named, the sum of two thousand five hun- 
dred dollars, in lieu of commissions for closing and settling 


up my estate, 
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Item Twenty-third: It is my will and desire, that the 
whole of the balance of my estate shall be sold by my exec- 
utors, hereafter named, either at private or public sale, as 
will best promote the interest of my estate. And in making 
the sale of my land, it is my will and desire, that my lands 
may be divided into lots, and sold, if it will best promote the 
interest of my estate, but no division shall be made that will 
affect the sale of the balance remaining on hand ; and when 
a division of my plantation or any tract of land that I own 
shall take place to effect a sale, it is my desire that the whole 
of my plantation, or any tract of land that I own, shall be 
disposed of by sale at the same time. 

Item Twenty-fourth: Whereas, it will not be necessary 
to keep the whole of my personal property, such as stock, 
farming utensils, corn, fodder, wheat, and other articles 
for the purpose of stocking for four years, as expressed in a 
former clause of my will, itis my will and desire that a suf- 
ficient amount shall be kept on the plantation, of the articles 
above named, for the purpose of stocking my plantation, and 
that the balance shall be sold as soon after my death as the 
law or circumstances will admit. 

Item Twenty-fifth : It is my will and desire, that after my 
estate shall have been settled up, and all bequests paid out, 
agreeable to the provisions of this my will, the balance of 
the money, or cash, remaining in the hands of my executors, 
hereafter named, shall be invested in an education fund, for 
the purpose of educating poor orphan children, citizens of 
the county of Columbia; and if there should not be poor 
orphan children enough educated out of the annua! income 
of said education fund, to absorb the whole of said annual 
income of said education fund, then the surplus shall be ap- 
propriated to the education of the poor children of the county 
of Columbia. And if any of the annual income of said edu- 
cation fund shall remain on hand at the end of each or any 
year, said amount so remaing on hand shall be-added to the 
principal, and to remain as the principal. 
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Item Twenty-sizth: It is my will and desire, that such 
amount as shall be set apart for the purpose of an education 
fund, as expressed in a former clause of my will, shall be 
invested in bank stock, state stock, or scrip, from time to 
time, as circumstances may require, but no innovation upon 
the principal shall be made; only the net annual income 
shall be appropriated, as aforesaid. And whereas, I have se- 
lected the Justices of the Inferior Court of the county of 
Columbia, as being the persons most suitable to select someg 
person or persons to take charge of said education fund, and 
its annual income, for the purpose of disbursing the same, 
agreeable to the former clause of my will, said Justices of 
the Inferior Court shall exact, and take a bond, with good 
and sutficient security, from the person or persons so appoint- 
ted to take charge of said education fund, and its annual in- 
come, for the faithful performance of the duties incumbent 
on him or them, in the management of said education fund, 
and its annual income, agreeable to my will and desire, here- 
tofore expressed in a former clause of this my will. And in 
the event the Justices of the Inferior Court of said county of 
Columbia shall not take good and sufficient security of and 
from the person or persons so appointed by them, then, and 
in that case, the said Justices of the Inferior Court of the 
county of Columbia shall be held and deemed liable and 
responsible for the whole of said education fund and its an- 
nual income. And said Justices shall lay themselves liable 
to be proceeded against in an action at law or equity by the 
citizens of the county of Columbia for the recovery of the 
same. And in the event that no person or persons can be 
found to take charge of said education fund, and its annual 
income, and disburse the same, and give bond and security 
as above specified, then in that case the Justices of the Infe- 
rior Court shall take charge of the said education fund and 
its annual income, and invest the same agreeable to the pro- 
visions of this my will, and proceed annually to disburse the 
annual income, agreeable to the provisions above specified, 
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and the person or persons disbursing the same shall take and 
receive for his or their services, one per cent, for disbursing 
said annual income. 

Item Twenty-seventh: I nominate my friends, Stephen 
Drane and John W. Drane, my executors to carry into effect 
this my last will and testament. 

In testimony whereof, I have hereunto set my hand, and 
affixed my seal, this, the thirteenth day of June, 1853. 


s THOMAS E. BEALL, [Z. 8] 


Signed, Sealed, and Acknowledged in the presence of each of 
us,and that we subscribed the same at the request of 
the testator. 

Signed, W. L. Buiunt, 
H. R. Casey, 
Natu’: Barey, JZ. £ C 


This instrument had been admitted to probate in common 
form by the Ordinary of Columbia County, and the execu- 
tors being cited by Alexander R. Beall, the next of kin, to 
prove the same in solemn form, appeared at the April Term, 
1856, of the Court of Ordinary of said county, and propound- 
ed said instrument for probate. To which, said next of kin, 
by his counsel Ebenezer Starnes, entered the following cave- 
at, viz: 

And now, to wit: at April Term, 1856, of the Court of Or- 
dinary of Columbia County, comes Alexander R. Beall, next 
of kin, to the said Thomas E, Beall, deceased, and by his 
Attorney at Law, Ebenezer Starnes, caveats the instrument 
propounded as the last will and testament of the said Thom- 
as E.,and for his objections says, that the same is not the 
‘true last will and testament of the said Thomas E, Beall, be- 
cause: 

ist. That by the said instrument, the said Thomas E., in 
the 12th and 15th clauses théreof, endeavored unlawfully to 
manumit and set free certain of the slaves owned and _pos- 
sessed by him at the time of his death, and therefore the 
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whole of the instrument is void and of none effect, as a last 


will and testament. 

ed. If the whole instrument is not void and invalid for the 
reasons assigned, yet the ninth (9th) clause thereof is so, be- 
cause it was sought thereby to convey the life estate in a tract 
of land, lying in said county, and State, to Nancy Goings, a 
a free person of color. And because of such uncertainty and 
indefiniteness in the language, as renders it impossible to car- 
ry the same into effect. 

3d. The tenth (10th) clause is void and inoperative, because 
therein the said Thomas E. uses language so uncertain and 
indefinite in its terms, that the same cannot be carried into 
effect. 

4th. The twelfth (12th) clause of said instrument is void, 
because by it the said Thomas E. endeavored unlawfully to 
give his slave Mariah into a state of freedom, or quasi-free- 
dom, within the State. And the thirteenth (13th) and four- 
teenth (14th) clauses are also void and invalid, because in 
aid of and part of the scheme unlawfully to emancipate Ma- 
riah, 

sth. The fifteenth (15th) clause of said instrument is also 
inoperative as the will of Thomas E. Beall, because by it he 
endeavored unlawfully to manumit all but one of his slaves. 
And the 16th, 17th, 18th, 19th, 20th, and 24th clauses are 
null and void, because that they contribute to and constitute 
a part of the unlawful scheme by which the said Thomas 
E. endeavored to emancipate his slaves; and because that if 
the property conveyed by these clauses cannot go in aid of 
this scheme, Thomas E. Beall died intestate as to this pro- 
perty. 

6th. Thetwenty-third, (23d) twenty-fifth, (25th) and twenty- 
sixth (26th) clauses of said will are void and inoperative, be- 
cause they dispose of a balance or residue of the property of 
said deceased after the said slaves shall have been freed, and 
the real estate funds, &c., to be applied and appropriated in 
aid of their emancipation shall have been so used. Whereas 

VOL, xxi. 3 
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no such balance or residue can be ascertained, for that, inas- 
much as the said slaves cannot be so emancipated, and the 
property designed by the testator to be so disposed of cannot 
be so applied, there is no method left by which said balance 
or residue can be determined. And the said 25th clause is 
void, because of uncertainty as to the objects of the bequest, 
the same being “for the purpose of educating poor orphan 
children, citizens of the county of Columbia ;” or “poor chil- 
dren of the County of Columbia.” 

7th. And further, that the whole and every part of said in- 
strument is null and void for want of due and proper exe- 
cution, &c. 

All of which the said next of kin is ready to verify, and 
whereof he prays judgment, &c. 

EBENEZER STARNES, 
Attorney for Caveator. 


By consent, there was an appeal to the Superior Court 
There being no questions of fact involved, the case was sub- 
mitted to the decision of the presiding Judge, who after argu- 
ment, pronounced the following judgment: 


“Columbia Superior Court. 
In the matter of the will of Thomas E. Beall. ’ 


This will being offered for probate in the Court of Ordina- 
ry, was met by a caveat from Alexander R. Beall, next of kin, 
and by appeal was brought to this Court. When called for 
trial, there appearing to be no question of fact involved in 
the case, it was by consent withdrawn from the Jury, and 
referred to the decision of the Court upon the questions of 
law raised by the caveat. 

Although the grounds of caveat are numerous, the objec- 
tions to the will may be resolved into two: 

First, That of illegality: the purposes, designs, and attempts 
of the will being in opposition to the laws and settled policy 
of the State in regard to emancipation of slaves. 
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Second, Uncertainty and indefiniteness in the language of 
the will, and in the purposes and intentions of the testator. 

I have looked carefully into this will to see how far it is 
liable to these objections, and find that in the 12th clause 
there is a direct attempt to manumit a slave in the State, and 
that the 13th and 14th clauses are obnoxious to the same 
objection, having, for their object the same illegal purpose. 
These clauses of the will are, therefore, declared to be null. 
By the 15th clause the testator has manumitted all the rest of 
his slaves but one. It is plain, however, that this manumis- 
sion is to take effect out of the State. He has taken special 
care to direct their removal, and to provide for the expense of 
it, and for a temporary support in their new home. During 
their continuance in the State, which is not an unreasonable 
length of time to prepare for the important change designed 
in their condition, the state of slavery is strictly preserved. 
They have neither the power over their own time, nor over 
the proceeds of their labor. The right of this testamentary 
disposition of slaves by their owners is as unquestionable as 
the right to remove them while the owner lives, Neither the 
15th clause, therefore, nor those that follow it having the 
same design and intention, are subject to the objection for 
which the 12th ts declared null. That an illegal clause will 
not vitiate a whole will is settled by the highest judicial au- 
thority of the State. 

As to the objection of uncertainty and indefiniteness, it is a 
matter more properly to be considered by the Court whose 
peculiar duty it is to interpret wills, and direct their execu- 
tion according to the intention of testators. I find nothing 
in this will so vague, indefinite, and uncertain, that it should 
therefore be pronounced null and void. I decide nothing as 
to property mentioned in clauses declared null. 

It is therefore ordered, that the will of Thomas E. Beall 
be sent back to the Court of Ordinary, with instructions to 
admit the same to probate and record, except the 12th, 13th 
and 14th clauses thereof, which have been declared null, and 
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that the let: t Columbia Superior Court enter this order 
upon the minutes. 


WILLIAM W. HOLT, Judge, &c, 


Chambers, 18th December, 1856.” 


To all of which decision and judgment sustaining the said 
instrument, or any of the clauses thereof, as the last will and 
testament of Thomas E, Beall, the caveator, by his counsel 
excepts, and assigning error, sayeth: 

Ist. That the Court erred in overruling the ground, that the 
whole instrument was void because of an attempt by the said 
Thomas I, Beall thereby unlawfully to emancipate his 
slaves, 

2d. That the Court erred in deciding that the 9th clause 
thereof was not void for the reasons stated. 

3d. In holding that the 10th clause was not void for obscu- 
rity. 

4th. In holding that the 15th clause was not void, and the 
testator did not endeavor unlawfully to manynit the negro 
slaves referred to in said clause. 

5th. Innot deciding that the 16th, 17th, 18th, 19th, 20th and 
24th clauses were null and void, as constituting a part of the 
scheme by which the testator endeavored unlawfully to eman- 
cipate his slaves. 

6th. In refusing to decide that the 25th clause was void for 
the reasons stated. 

7th. In not deciding that the 23d, 24th and 25th clauses are 
void, if the others objected to are so, because dependent on 
them. 

Sth. In declining to decide, that if any of the clauses in said 
will are null and void, the property passes to the next of kin, 
and that the bequest of a residue in the 25th clause, is the 
bequest of a particular fund, and not of the whole estate. 


And, to so much of said judgment, above quoted, as re- 
spects the fourteenth clause of said will, and to no more, the 
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propounders, by their counsel Charles J, Jenkins, except, and 
assigning error say: 

ist. That the Court erred in holding that said fourteenth 
(14th) clause had for its object the manumission of a slave in 
the State, or any like illegal purpose. 

2d. That the Court erred in adjudging that by reason of such 
illegal objects or purposes said fourteenth clause was null. 

3d. That the Court erred in adjudging that said fourteenth 
(14th) clause be not admitted to probate and record. 


Cuartes J, Jenkins, for ex’ors of Beall, 
EBENEZER STARNEs, for caveator. 
By the Court—Lumrxin, J. delivering the opinion. 


The Circuit Court in deciding this case, considered that 
the numerous grounds of objection to the will, taken in the 
caveat, might be reduced totwo: First, that of illegality : the 
purposes, designs and attempts of the will, being in opposi- 
tion to the laws and settled policy of the State in regard to 
emancipation of slaves. And secondly, uncertainty and in- 
definiteness in the language of the will, and in the purposes 
and intention of the testator. And viewing the 12th clause 
as a direct attempt to manumit the slave Mariah in the State, 
and that the 13th and 14th clauses, were obnoxious to the 
same objection, having for their object the same illegal pur- 
pose; the Court below declared these clauses to be null and 
void. 

By the 15th item of the will, it was admitted, that the 
testator had manumitted all the rest of his slaves but one. 
The Judge said, it was plain, however, that this manumission 
was to take effect out of the State. That the testator had ta- 
ken special care to direct their removal, and to provide for 
the expense of it; and for a temporary support in their new 
home. That during their continuance in the State, which 
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was not for an unreasonable length of time to prepare for 
the important change designed in their condition, the state of 
slavery is strictly preserved. They have neither the power 
over their own time, nor over the proceeds of their labor, 
That the right of this testamentary disposition of slaves by 
their owners, is as unquestionable as the right to remove 
them while the owner lives. That neither the 15th clause, 
therefore, nor those that follow it, having the same design 
and intention, are subject to the objection for which the 12th 
is declared null. That an illegal clause will not vitiate a 
whole will, was already settled by the Supreme Court, 

As to the objection of uncertainty and indefiniteness, as 
applicable particularly to the 9th, 10th and 25th clauses of 
the will, the Judge held, that it was a matter more proper- 
ly to be considered by the Court, whose peculiar duty it is 
to interpret wills, and direct their execution, according to the 
intention of testators ; and that there was nothing in this will 
so vague, indefinite and uncertain, that it should therefore 
be pronounced invalid. Nothing was decided as to the pro- 
perty mentioned in the clauses declared null. 

As no exception was taken to the judgment of the Court, 
declaring the 12th and 13th clauses of the will void, because 
they attempted to manumit the slave Mariah within the 
State, it is, of course, not open for re-examination before this 
Court. If so, we might feel some hesitation in affirming the 
construction put upon this portion of the will. It seems 
from the recitals in the will, and there is no extraneous tes- 
timony in the case, that this woman formerly belonged to the 
estate of one Mary Satterwhite; that she was becoming old, 
and was liable to severe spells of sickness,and would shortly 
be superannuated. The testator was morally, if not legally 
bound for her maintenance and support. Feeling this obli- 
gation, he wills her in trust to William Satterwhite, to take 
charge of her person and effects, with the request that she 
may be as free as the laws of the State will allow her to be. 
He then sets apart a fund for her use; and then follows jhe 
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14th item of the will, which we are called upon to interpret. 
It is as follows : 

[1.] “I give and bequeath to William Satterwhite, my tract 
of land, known as the Harp place, &c. (describing it mi- 
nutely by metes and bounds,) containing three hundred and 
odd acrés”; and then adds: “and whereas, also, I design 
this tract of land as a home for my said servant Mariah, 
said tract, so bequeathed to the said William Satterwhite, 
shall not be liable to the debts of the said William Satter- 
white, until after the death of my said servant Mariah.” 

Were I satisfied that the object of the testator was to con- 
fer freedom or quasi-freedom upon this woman, and not to 
make a humane provision for a faithful servant who was 
sickly and superannuated during the remnant of her days, 
she having spent the prime of her life in his service, I might 
find some embarrassment in dissenting from the opinion of 
the Circuit Judge; for the 4th section of the Act of 1818, is 
exceedingly comprehensive, it declares that : 

“Alland every will and testament, whether by way of trust, 
or otherwise, contract, agreement or stipulation, or other in- 
strument in writing, made and executed for the purpose of 
effecting or endeavoring to effect the manumission of any slave 
or slaves, either directly , by conferring or attempting to con- 
fer freedom on such slave or slaves; indirectly or virtually, by 
allowing and securing or attempting to allow and secure, to 
such slave or slaves, the right or privilege of working for his, 
her or themselves, free from the control of the master or own- 
er of such slave or slaves; or of enjoying the profits of his, 
her or their labor or skill; shall be and the same are hereby 
declared to be utterly null and void.” Codbé 991. 

I repeat, the will upon its face, avows a different purpose ; 
and it is a question of intention, and if there be no external 
proof, that intention must be gathered from the instrument 
itself, If that be legitimate and the means of accomplishing 
it be not forbidden, the will can and should be executed. 

Djd William Satterwhite accept an illegal trust, under this 
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14th clause, for the purpose of aiding and abetting the testa- 
tor in a project not only prohibited, but one made highly pe. 
nal by the Statute? Jo. 

’ By the will, Satterwhite took an absolute fee in the land, 
subject to the incumbrance only of allowing the woman Ma. 
riah to live on it during her life. Suppose the object of Beall 
to have been illegal and Satterwhite did not participate in it, 
is his title forfeited? We apprehend not. If the provision 
in the will be good, he takes the property cum onere: If 
bad, it is his absolutely. ' 

We wish it distinctly understood, that our judgment upon 
this branch of the case is restricted entirely to the point, as 
presented by the will itself 

[2.] Is the 15th clause of Thomas E. Beall’s will inopera- 
tive, because, by it he endeavored unlawfully to manumit alt 
but one of his slaves ? And are the 16th, 17th, 18th, 19th, 20th 
and 24th clauses void, because that they contribute to, and 
constitute a part of, the unlawful scheme by which the said 
testator endeavored to emancipate his slaves? 

It is necessary that these clauses in the will be transcribed, 
they are as follows: 

“Item Fifteenth: 1 will that all my negroes shalt receive 
their freedom and be emancipated from slavery, except those 
hereafter mentioned. And such negroes so freed and eman- 
cipated from slavery shall be sent to Liberia, California, or 
any free State or Territory in the United States of America, 
as they choose to elect.” 

“Item Sixteenth: If those of my negroes freed and eman- 
cipated from slavery shall choose to go to Liberia, then in 
that case, I will to the Colonization Society the sum of fifteen 
hundred dollars, to be expended in transporting them there ; 
and if they choose to go to California, or any other free State 
or Territory in the United States of America, then and in that 
case, their passage shall be paid to the place they shall elect, 
by my executors, hereafter named.” 

“Item Seventeenth: It is my will and desire that thoseme- 
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groes that I have given their freedom and emancipated, shall 
be kept on my plantation for the term of four years after my 
death, for the purpose of raising funds, and after defraying all 
expenses on the plantation during those four years, then the 
net proceeds shall be equally divided among those of my ne- 
groes freed and emancipated from slavery, share and share 
alike, agreeable to their situation, some being old, and some 
being women and children, will require more, whilst some 
are young, can go to work immediately and make their sup- 
port; and this division is left to my executors, hereafter nam- 
ed, to exercise a proper and equitable division between them 
all, And it is my will and desire that my executors, out of 
the above named funds, shall furnish each of the negroes 
above eight years of age, two good blankets each; and the 
whole of the negroes freed and emancipated from: slavery 
shall receive two good suits of clothes, a hat, a pair of shoes ; 
and those of my negroes freed and emancipated from slavery, 
under eight years of age, one good blanket each.” 

“Item Eighteenth : If I should depart this life whilst I have 
a crop making on hand, then in that case that crop be taken 
and applied as before specified, and the year counted one of 
the four years specified for those of my negroes freed and 
emancipated from slavery, are to remain on my said planta- 
tion.” 
“Item Nineteenth: It is my will an@ desire, thatif any of 
my negroes freed and emancipated from slavery, shall elect 
to go to Liberia or California, then in that case my executors, 
hereafter named, shall see them on board the vessel, and shall 
pay over the money to my negroes so emancipated and freed 
from slavery, only on board the vessel, and that in the pres- 
ence of the captain, commander, or owner of said vessel, and 
a certificate of the captain, commander, or owner of the ves- 
sel, that they saw my executors, hereafter named, pay over 
the money to the negroes so emancipated and freed from 
slavery ; and also, the captain, commander, or owner of said 
vessel shall furnish my executors with a list of the negroes’ 
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names, and the number of the negroes so freed and emanci- 
pated from slavery, as this shall be necessary for my executors 
to tender asa voucher in the final settlement of my estate.” 

“Item Twentieth: And if my negroes so freed and eman- 
cipated from slavery, shall elect to go to any free State or Ter- 
ritory, other than the State of California, then in that case it 
‘ is my will and desire that my executors shall pay their ex- 
penses to such free State or Territory out of the funds of my 
estate; and in the event that my negroes so freed and eman- 
cipated from slavery shall not elect to go to Liberia, then in 
that case the sum of fifteen hundred dollars, placed at the 
disposal of the Colonization Society, shall be withdrawn and 
placed at the disposal of my executors, hereinafter named. 
And, it is further my will and desire, that the expenses of my 
executors, or their agent, shall be paid out of my estate, and 
the additional sum of one dollar per day whilst going to and 
returning from the place where my negroes so freed and eman- 
cipated from slavery shall elect as their future place of resi- 
dence, in any of the free States or Territories of the United 
States of America, other than the State of California.” 

“Item Twenty-fourth: Whereas, it will notbe necessary to 
keep the whole of my personal property, such as stock, farm- 
ing utensils, corn, fodder, wheat, and other articles, for the 
purpose of stocking for four years, as expressed in a former 
clause of my will, it is my will and desire that a sufficient 
amount shall be kept on the plantation, of the articles above 
named, for the purpose of stocking my plantation, and that 
the balance shall be sold as soon after my death as the law or 
circumstances will admit,” 

The only question upon these seven clauses of the will 
is, was the manumission of the slaves to take effect at the 
death of the testator, and consequently within the State? 
Does the will, in other words, contemplate their removal, not 
to acquire, but to enjoy the freedom which it supposes to be 
conferred by virtue of the declared wishes of the testator ? 

It seems to-us, that there can be but one answer given 
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to these questions. The words of the will are too plain to 
admit of doubt or difficulty. That the emancipation be- 
queathed by the will, was intended to be enjoyed in Liberia, 
California, or some other free State or Territory, will be readi- 
ly conceded: but that it was to take effect in Georgia, at the 
death of the testator, is clear, beyond cavil; and whether you 
construe the 15th item per se, or as explained by the context, 
the same inference is irresistible. 

It never occurred to the testator, for a moment, that it was 
wrong to give his slaves present freedom by his will, provided 
they were to be carried out of the State, within what he 
supposed to be a reasonable time, to enjoy it. He did not in- 
tend to violate the law. But the mistake he committed was 
in supposing that a gift of freedom, in presenti, to his slaves, 
to vest at his death, although it be but fora moment of time, 
was not unlawful. In whom was the title of these slaves, 
from the death of the testator to the time contemplated for 
their removal? Not inthemselves, forthey were incapable of 
taking; not in the Executors, although they were clothed 
with a guasi trust or agency respecting them. The title ves- 
ted, eo-instanti, at the death of Beall, in his personal repre- 
sentatives, in trust for the residuary legatees or distributees, 
and it is not in the power of the Courts to divest it, For 
myself, I entertain not a doubt but that a testator may by his 
will direct his Executor to remove his negroes to some other 
country, where they may acquire, as well as enjoy their free- 
dom, and that the performance of such trust, will be permitted, 
if not enforced against such Executor; I am equally well sat- 
isfied, that the bequest of freedom to slaves in this case is 
void, as it was to take effect in this State, and the slaves are 
made the legatees of their own freedom, a boon they are in- 
capable of taking. 

This being the conclusion of the Court, whether looking 
at the 15th verse alone, or the “whole chapter of emancipa- 
tion,” as it has been called, we do not find it necessary to 
dwell at length upon the 17th item, directing the slaves, to 
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whom the testator had given their freedom, to be kept on his 
plantation for four years after his death, to provide for an 
outfit. 

Was this scheme lawful in other respects, we are not pre- 
pared to say, how far its validity might not be affected by 
this arrangement. It is said that a reasonable time must be 
allowed, because some time must elapse, longer or shorter, 
according to circumstances, despite the testator, as in case of 
caveat, suit in chancery, possible insolvency of the estate, &c., 
and this is certainly true. But the time required for the 
meeting and overcoming these and other unforeseen contin- 
gencies, is one thing; and for the testator to direct by his 
will, that they shall be kept within the State for a specified 
period, four, six or ten years, to accumulate funds to defray 
the expenses of their transportation, and support them in their 
new home, is quite a different thing. This point has never 
been distinctly made in any previous case, By the act of 
1818, already quoted, every will, deed, whether of trust or 
otherwise, contract, agreement or stipulation, or other instru- 
ment in writing, or by parol, made and executed for the pur- 
pose of effecting or endeavoring to effect the manumission of 
any slave or slaves, either directly, by conferring or attempting 
to confer freedom on such slave or slaves, or indirectly and 
virtually, by allowing or attempting to secure to them the 
privilege of enjoying the profits of their labor and skill, shall 
be utterly null and void. Codd 991. 

Suppose it be true then, that the hand of the Executor is 
upon these slaves, as the hand of the master, until they leave 
Georgia, and that they are subject to his control, still can it 
be denied, that during this four years, these slaves are work- 
ing for themselves? That they are enjoying the profits of 
their own skill and labor ? 

In our judgment, principle and policy, not to say positive 
law, are opposed to this whole scheme of emancipation. 

[3.] Finally, it is insisted that the 9th, 10th and 25th clauses 
of the will, are void, because of their absurdity and indefi- 
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niteness, as to die Amie er the thing given, as all as the 
method of executing the bequest of the will. Our opinion 
is, that the Circuit Court very properly held that there was 
nothing in this portion of the will, so vague as to justify the 
Superior Court, on appeal from the Ordinary merely, to pro- 
nounce thema nullity. And that it was a matter more prop- 
erly to be considered by the Court, whose peculiar duty it is 
to construe wills, and direct their execution. 

It has been earnestly pressed upon the Court, that the Or- 
dinary in the first instance, and the Superior Court on appeal, 
may interpret wills. And this is the every day practice, where 
no objection is made, as it seems to expedite litigation. 
Strictly speaking, however, and with but a limited exception, 
the jurisdiction of the Ordinary is restricted to the factum of 
the execution of the will; as to emancipation clauses, it is 
made their duty, under the Statutes, to go further, and pro- 
nounee upon their validity, and to grant or refuse probate 
accordingly. 

In all other cases, it is best to leave the rights arising out of 
wills to be contested in the proper Court, by the proper par- 
ties, who are more immediately interested. It is conceded, 
that in a vast number of questions originating under wills, 
none but a Court of Chancery is competent to determine, 
because that Court alone, can grant full and adequate relief. 
Clothe the Courts of Ordinary with jurisdiction beyond the 
factum of execution, and where will you limit it? What 
practically available line of demarkation can be drawn? 
This, to our mind, constitutes the most stubborn objection to 
the claim of power attempted in this case to be set up. Was 
it ever contemplated, that the Court of Ordinary should sit 
in judgment upon the intricate doctrines involved in the 9th, 
10th and 25th clauses of this Will? We think not, 
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Na. 7.—James H. Atrorp, plaintiff in error, vs. Joun Burxg, 
defendant in error. 


[1.] A mere stakeholder has no interest in, and is not always necessarily apprised 
of the nature of the contract under which he holds the money. 

[2.] If the contract is legal, he is liable to the party entitled to the money, with- 
out an express promise. The law implies one. 

{3.] If the contract is illegal, either party may disaffirm it, and claim from him 
his deposits. 

[4.] The Court will not sustain a case which must be supported through an ille- 
gal contract. 

{5.] A stakeholder is not a party to the contract or wager, and he cannot set up 
its illegality in defence of a suit by a party for his deposit. 

[6.] A stakeholder cannot assume the position of a party to the wager and de. 
fend for him, and call upon the Court to sustain a defence that would not be 
available to the party. 

[7.] A plaintiff, suing a stakeholder, cannot invoke in aid of his case the illegal 
contract; and it would seem that the defendant could not set it up in his 


defence. 
[8] It may be considered, now, as well established law, that a party to an ille- 


gal, or immoral, or criminal contract, may recover back from a stakeholder a 


deposit still in his hands. 


(ertiorari, in Richmond Superior Court. Decision by 
Judge Hort, October adjourned Term, 1856. 


This was an action brought by John Burke against James 
H. Alford, in the City Court of Augusta, for the recovery of 
$500, placed in his hands as stakeholder. 

The plaintiff, upon the trial, proved that he and another 
person, whose name is not disclosed by the record or evi- 
dence, made a bet of $500 on a dog fight, and each deposited 
that sum in the hands of James H. Alford as a stakeholder; 
that the fight never took place, plaintiff’s dog having died 
before the day appointed for the fight; that notice of that 
fact had been given to defendant, and he required not to pay 
over the money to the other party. 

The defendant introduced no testimony. The presiding 
Judge of the City Court, charged the jury that plaintiff was 
not entitled to recover; that the contract between the original 
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parties to the bet being illegal, as contrary to law and public 
policy, the Courts would afford them no redress, but leave 
them as they found them; and that the same principle was 
applicable between the parties before the Court. 

Whereupon counsel for plaintiff below excepted, and 
brought the case by certiorari before the Superior Court of 
Richmond County. 

After hearing the exceptions and argument, his honor, 
Judge Hott, sustained the certiorari, overruled the decision 
of the City Court, and remanded the cause, with instructions 
to that Court to set aside the verdict and grant a new trial. 

To which judgment of said Superior Court counsel for 
defendant excepted. 


Mitters & Jackson for plaintiff in error. 


Jno. C. Sneap & Sons for defendant in error. 


By the Court, McDonatp, J. delivering the opinion. 


The action in this case is brought under the act of the 
Legislature to simplify and curtail pleadings at law. The 
bill of particulars shows that it was instituted to recover five 
hundred dollars, paid into the hands of the defendant, as 
stakeholder, upon a bet on a dog fight which did not take 
place. The defendant pleads: 

Ist. The general issue. 

2d. That the contract is illegal and void. 

3d. That, by the terms of the deposit with defendant (if 
made at all,) the said sum of money belongs to another and 
different person. 

The Judge of the City Court charged the jury on the trial, 
that the contract between the original parties was illegal, as 
contrary to law and public policy, and that the law would 
leave them as it found them; and that the principle was ap- 
plicable to the parties before the Court, equally as if both 
were original parties to the act; and that, according to law, 
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the plaintiff nor either of the original parties were entitled to 
recover from the stakeholder the sums deposited by them in 
his hands; and that in the case before the Court, the plaintiff 
was not entitled to recover. The jury, under this charge, 
found for the defendant, and the plaintiff carried the case, 
by writ of certiorari, to the Superior Court, alleging error in 
the charge of the City Court. 

The Judge of the Superior Court sustained the certiorari, 
and ordered a new trial; and on this judgment the case is 
brought, by writ of error, to this Court. 

[1.] The action was against the defendant as a stakehold- 
er. He was not a party in interest to the contract. .@ mere 
stakeholder never has an interest, and he is not always ne- 
cessarily apprised of the nature of the contract or engage- 
ment between the parties by which money is deposited 
with him. 

[2.] If the engagement or contract between the parties 
making the deposit was legal, he is bound to pay it to the 
party entitled to it, without any express promise by him. 
The law implies one. 

[3.] If the contract between the parties was illegal and 
void, either party may disaffirm it, and claim from the stake- 
holder his deposit. In such case he does not claim through 
the illegal transaction. 

[4.] But if the plaintiff relies on the illegal contract to 
sustain his right, and, to determine the right, the Court is 
called on to decide on the validity of the contract, it will not 
do it. The Court will not waste its time in trying an illegal 
contract. Egerton vs. Furzeman, 11 Eng. Com. L. Rep. 
The contract between the original parties was illegal and 
void, and if the fight had taken place, the winner could not 
have sustained an action for the entire deposits, because he 
could not have entitled himself to it except through the illegal 
wager. But that is not this case, 

[5.] The stakeholder defends against the party who claims 
his deposit back, the fight on which the bet was made never 


‘ 
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having taken place. He sets up asa defence, the illegal and 


yoid contract. He cannot be heard. He has no equity 
against the plaintiff whose money he holds. He has no 
authority to say that the party shall not be permitted to retire 
from a contract which the Court would not enforce because 
of its illegality or immorality. 

[6.] But the defendant further pleads, that another and 
different person is entitled to the deposit; manifestly setting 
up that by the laws of gaming one of the parties was win- 
ner, In this plea he assumes the position and defence of 
one of the parties to the contract, and calls on the Court to 
recognize the validity of the contract, and to sustain the title 
of the other party to the money. On the authority already 
cited the Court will not do that. 

[7.] The plaintiff does not invoke, in aid of his case, the 
wager; and that would seem to be the test of his right to 
recover, Simpson vs. Bloss, 7 Taunt. Rep. 246; 2 Eng. 
Com. L. Rep. 89. The reason of the rule applies with equal 
force to the defendant as to the plaintiff, and he cannot be 
allowed to set it up. The defendant is not authorized, in 
honor or conscience, to hold on to the money against both 
parties to the wager. .2¢ daw, he might retain it against the 
party who claims as winner, because he, as plaintiff, could 
not recover ona title depending, allogether, on the illegal 
contract. I see no reason why the winner might not, by re- 
pudiating the wager, recover his own deposit from the stake- 
holder, on his refusal to pay. His case would, in no man- 
ner, depend upon the illegal contract, and he would require 
no aid from it, 

[8.] It may be considered, now, as well established law, 
that a party to an illegal, or immoral, or criminal contract, 
may recover back from a stakeholder, a deposit still in his 
hands. Fischer vs. Yates, 11 John. Rep. 23. 

If the acts of the Legislature are to be referred to as evi- 
dence of what public policy is in such cases, there can be no 
doubt in this case. The great rule of public policy estab- 
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lished by our Legislature is, that the winner shall not be 
protected in his unlawful gains, and that the loser, though a 
party to an illegal wager, may sue and recover back his 
money. Cobb’s new Dig. 726, 727. It is true that these 
Statutes give remedies only in the cases mentioned in them, 
but it strengthens the positions maintained by the Courts, in 
regard to the right of either party to recover the money de- 
posited by him with a stakeholder, before it has been paid 
over. 








Judgment affirmed. 





No. 8.—Witiiam J. Eve, et al. Plaintiff in Error, vs. Tus 
Srate or Georoia, Defendant in Error. 


[1.] The Courts are prohibited by the Tax Act of 1804, to entertain an affidavit 
of illegality to an execution proceeding against a defaulting Tax Collector 


and his sureties. 


Illegality, in Richmond Superior Court. Decision by Judge 
Hott, at October Term, 1856. 


The bill of exceptions certified in this case, contains all 
the facts necessary to a full understanding of the decision, 


and is as follows: 


State or GeorGia, 
RIcHMOND COUNTY. 


Be it remembered, that at the October Term, 1856, of the 
Superior Court of said county, the Hon. William W. Holt, 
Judge of the Superior Courts of the middle district, presiding, 
the cause of the State of Georgia vs. Elias C. Tinsley, prin- 
cipal, and William R. Ruffin, William J. Eve and William 
H. Goodrich, sureties, came on to be heard. A fiert facias 
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addressed to all and singular the Sheriffs of the State afore- 
said, signed by Peterson Thweatt, Comptroller General, had 
been placed in the hands of the Sheriff of said county. 

Said fert facias recites the fact that Elias C. Tinsley, eol- 
lector of taxes for the county of Richmond, for the year 
1854, is in arrears to the State eight thousand two hundred 
and twenty-three dollars and seventy-six cents; whereupon 
said fieri facius proceeded to command and require the said 
Sheriffs, or either of them, of the goods and chattels, lands 
and tenements of the said Elias C. Tinsley, collector as afore- 
said, and William R. Ruffin, William J. Eve, and Wilkam 
H. Goodrich, his securities, they cause to be levied and made 
the sum of eight thousand two hundred and twenty-three 
dollars and seventy-six cents, with interest thereon from the 
first day of December, 1854, at the rate of twenty per centum 
per annum. 

The said Sheriff of Richmond county made a return of 


said fieri facias on the third day of April, 1856, of nulla bona 
as to Elias C. Tinsley, principal; on the 4th day of the same 
month he levied the same cn the lands of William J. Eve 
and William H. Goodrich, and made returns to that effeet 
on the said fieri facias. On the fifth day of the same month 
he made a return thereon of nud/a bona as to William Ru 


Ruffin. 

Whereupon Juriah Harris, Executor of the last will and 
testament of William R. Ruffin, deceased, William J. Eve, 
and William H. Goodrich, gave the usual bond and security, 
and made and delivered to said Sheriff an affidavit that said. 
execution was proceeding illegally against them upon the 
following grounds: 

Ist. Because the same issued against William R. Ruoffim 
after his death, and not against Juriah Harris, his legal rep- 
resentative. 

2d. Because the bond is not good as a statutory bond, haw 
ing been executed on the thirtieth October, 1854, more tham 
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ten days after said Tinsley had been notified that his com- 


mission had arrived, 

3d. Because the bond is not good as a common law bond, 
it having been taken colore offcii, from one not in oflice and 
who was ineligible, 

4th. Because the execution has issued for an amount lar. 
ger than is due. 

5th. Because the sureties are relieved by an agreement to 
extend time to the principal without their knowledge or con- 
sent, and to their detriment. 

6th. Because the bond is for an illegal consideration or 
without consideration, requiring the performance of a duty 
by the principal, which he was prohibited by law from per- 
forming. 

7th. Because the sureties are discharged, because no exe- 
cution was issued against the principal and sureties, or either 
of them on first December, 1854, nor on the first January, 
1855, nor on the first February, 1855, nor more than twelve 
months thereafter, nor was any notice given to the sureties 
or either of them during that period of the default of their 
principal. 

Sth. Because the principal was constitutionally ineligible, 
at the time he was elected, having at that time public money 
in his hands, as collector for 1853, unaccounted for, 

9th. Because, as deponents are advised and believe, no 
certificate was issued with the commission, that said Tinsley 
had accounted for and paid into the treasury all sums for 
which he was accountable and liable, or if such certificate 
were ever issued, it was false in fact, said Tinsley being then, 
and still, in default for taxes of 1853, collected by him. 


At the October Term, 1856, of said Court, the State of 
Georgia, appeared by her counsel, the Attorney General, and 
Ebenezer Starnes, Esquire, and excepting to the sufficiency 
of the grounds of illegality, moved to dismiss the same for 
the following reasons : 
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ist, That these defendants have no standing in this Court, 
and are not entitled to be heard upon the grounds of illegali- 
ty, which have been interposed, and cannot have the judical 


interference which is sought: 1. Because such interference 
would be unconstitutional, as producing a conflict between 
two co-ordinate branches of our State government: 2. Be- 
cause that, according to the principles of the common law, 
of force in our State, such judicial interference would be un- 
lawful: 3. Because the same is prohibited by express pro- 
visions of our statute law. 

ed. The first ground of illegality is insufficient, because: 
1. By express legislative enactment such an execution shall 
not be stayed by reason of the death of the collector, or his 
securities: 2, Because the execution can proceed against 
the’principal and other securities, notwithstanding the death 
of one of them: 3. The ff. fa. may be amended and the 
representative of the deceased security made a party. 

3d. The second and third grounds are insufficient, because 
the bond in question is a statutory bond; whether or not it 
was executed more than ten days after the collector (Tinsley) 
had been notified that his commission had arrived; and if 
not, it is certainly good as a common law bond, because the 
defendants are estopped to deny it as their bond, and because 
the State, by its officers, must be considered as waiving these 
requirements, 

4th. For similar reasons the sixth, eighth and ninth grounds 
may be considered as insufficient. 

5th. And the seventh ground is insufficient, because mere 
forbearance or delay in prosecuting the claim on the part of 
the State’s officers, did not release the securities, and because 
delay on the part of the State, in asserting its claims, does 
not bar its rights. 

If these exceptions, and especially the first, should be over 
ruled, then the State joined issue with a protestation, on the 
fourth and gfth grounds. 

After hearing argument the Court took time to consider, 
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and at a subsequent day in term time, the decision was an. 
nounced, ordering the affidavit of illegality to be dismissed, 
upon the ground that under the Tax Act of 1804, there could 
be no judicial interference with a tax execution. The Court 
ai the same time expressing serious doubt whether the remedy 
by affidavit of illegality would lie in any event. To which 
decision, ruling and order, the defendants then excepted and 
dio now except, and say that the Court erred in dismissing 
said affidavit of illegality upon any or all the grounds taken 
in the motion to dismiss the same, or upon any other ground, 

Wherefore, on this twenty-third day of December, eigh- 
teen hundred and fifty-six, being within twenty days after 
said decision was made, and within thirty days after the ad- 
journment of said Court, and within the time prescribed by 
the Statute in such cases made and provided, the said de- 
fendants present this their bill of exceptions to your Honor, 
and pray, inasmuch as the matters herein contained do not 
appear of record, that the same may be signed and certified 
according to law. 


H. H. Cummrine, ) Attormeys 


C. J. Jenxins, for 
Mixters & Jackson, J Defendants, 


Mitters & Jackson, anp C. J. Jenxins, for plaintiff in 
error. 


E. Starnes and Attorney General, for defendant in error. 
By the Court——Bennine, J. delivering the opinion. 


The affidavit of illegality was made and put in by two of 
the tax collector’s three sureties, and the executor of the 
third. The Court below dismissed the affidavit, holding that, 
ander the Tax Act of 1804,there could be no judicial inter- 
ference with a tax execution. 

On this reason of the Court, two questions arise, First: 
Does the Tax Act of 1804 forbid the Courts to entertain such 
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an affidavit of illegality as the one aforesaid? Secondly: 
If the act does, is the act in that respect constitutional ? 

The twenty-fourth section of the act is the part that im- 
poses the prohibition on the Courts, if any part does. It is 
as follows: “In case any collector of taxes for any county in 
this State, shall not settle his accounts with the Treasurer, and 
pay in the amount of his collection by the time pointed out 
by this act, the Treasurer shall publish in one of the gazettes 
of this State, a notification, requiring all and singular the 
tax collectors, who may be in arrears, to come forward and 
settle their accounts, and pay the balance they may respec- 
tively owe into the treasury, within two months from the 
date of such notification, which shall be regularly published 
for six weeks successively, stating the sums due by such col- 
lectors, their names and securities, and in case of failure to 
make settlement and pay in the moneys as aforesaid, the 
Treasurer is authorized and required to issue his execution 
against every collector so in default, directed to all and sin- 
gular the Sheriffs of this State, and transmit it to the Sheriff 
of the county for which the collector is appointed, who is 
required to levy the same immediately, if there is any pro- 
perty of the defendant’s, if not, to transmit the same to any 
other county where the defendants, or either of them, may 
have property, and the Sheriff of such other county is in 
like manner to levy the same, and no execution issued by 
the Treasurer in manner herein prescribed, shall be stayed by 
reason of the death of the said collector or his securities, as 
to the sum due or the legality of the execution. Cobb’s Dig. 
1052, 

The execution in the present case was issued, not by the 
“Treasurer,” but by the “Comptroller General.” Still, that 
does not prevent the execution from being within this section, 
for this section is to be considered as having been amended by 
the third section of the Act of 1823, “further to define the 
duties of Comptroller General &c.””—a section in these words : 
“The Comptroller General is hereby required to issue execu- 
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tions against all defaulting tax collectors, and their securities, 
(if any,) immediately after the tax which they were appoint. 
ed to collect, shall have become due; and in the event of the 
death of the collector, or either of them, or all of his securities, 
the execution shall issue against the survivors and: the legal 
representatives of the deceased.” Cobb’s Dig. 1025. 

This section considered as an amendment of the said 
twenty-fourth section of the Act of 1804, brings the exe- 
cution, though issued by the Comptroller General, and not 
the Treasurer, within that twenty-fourth section. 

I remark, that the Act of 1804, with all of its amendments, 
is stillin force. This is an effect of the Tax Act of 1840. Jb, 
1072. 

Even before the twenty-fourth section of the Act of 1804, 
had been amended by the third section of the Act of 1823, 
it might well have been considered as extending, both to the 
case of the defaulting collector himself, and that of his sure- 
ties, for it speaks of “defendants” using the word in the plu- 
ral, and also, it says that no execution shall be stayed by 
reason of the death of the collector or his “securities ;’’ but 
since the section was so amended, it must be considered as 
having that extent. 

The closing words of the said twenty-fourth section are 
these; “and no execution issued by the Treasurer in manner 
herein prescribed, shall be stayed by reason of the death of 
the said collector or his securities, as to the sum due on the 
legality of the execution.” 

Do these words prohibit the Courts from entertaining such 
an affidavit of illegality ; as that which was interposed in the 
present case? 

We think that they do. 

If the “death” of the collector or his sureties was not to 
be a sufficient reason to stay the execution “as to the sum 
due, or the legality of the execution,” that is to say, on any 
question, “as to the sum due or the legality of the execution,” 
it is difficult to conceive what was to be a sufficient reason. 
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Is this not the sense of the wanda, that an execution, al- 
though it may be for too much, although it may be ‘teenth! is 
yet not to be stayed in any case, not even the case in which 
the defendant’s may be dead? We think it is, 

And the opinion derives support from the following part of 
the twenty-first section of the Act of 1804; “and no replevin 
shall lie, or any judicial interference be had; j in any levy or 
distress for taxes under this law, but that the party injured be 
left to his own proper remedy at law.’”? Whatever reason 
can exist for non-interference with an execution proceeding 
against a defaulting tax-payer, must equally exist, for non- 
interference with an execution proceeding against a default- 
ing tax collector and his sureties, 

And the opinion also derives support from this, that there 
has not been, so far as we know, any precedent of judicial 
interference, with the collection of an execution proceeding 
against a defaulting tax collector and his sureties. 

The result is, that the Tax Act of 1804, does forbid the 
Courts to entertain affidavits of illegality in cases like the 
preset. 

Is the act in this prohibition constitutional ? 

It was argued for the plaintiffs in error, that the act in this 
prohibition violates the first section of the first article of the 
Constitution of the State. That section is in these words: 
“The Legislative, Executive and Judiciary departments of the 
government shall be distinct, and each department shall be 
confided to a separate body of magistracy, and no person or 
collection of persons, being of one of those departments, 
shall exercise any power properly attached to either of the 
others, except in the instances herein expressly permitted.” 
Cobb’s Dig. 1111. 

And the following was the argument: 

The Legislative department cannot exercise any power pro- 
perly attached to the Judiciary department. 

The power to entertain such an affidavit of illegality as the 
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present, is a power properly attached to the Judiciary depart- 
ment. 

Therefore the Legislative department cannot prohibit the 
Judiciary department from entertaining such an affidavit of 
illegality as the present. 

But this conclusion is plainly a non sequitur. What is 
the sequitur is, that the Legislative department cannot itself 
exercise the power to entertain such an affidavit of illegality 
as the affidavit of illegality aforesaid. 

And it is manifest that a want of power in the Legislature 
to do that, is quite a different thing from a want of power in 
the Legislature to prohibit the Judiciary from doing it. The 
Legislature lacks power itself to pass any judgments except a 
few, yet it has ample power to prevent the Courts from pass- 
ing many sorts of judgments. Perhaps it has power to pre- 
vent the Courts from passing any judgments whatever; for 
it has power to repeal those laws without which the Courts 
would not have the means of passing any judgments, And 
in the exercise of its power, the Legislature is constantly regu- 
lating, and, more or less, changing, the jurisdiction of the 
Courts. 

The conclusion then drawn by the counsel, for the plain- 
tiffs, is not the correct one, even if both of the premises were 
true. 

But one of the premises is not true. It cannot be admit- 
ted, that the power to entertain an affidavit of illegality, in- 
terposed to stay the collection of an execution proceeding 
against a defaulting tax collector and his sureties, is a power 
proper to be attached to the Judiciary. 

Such a power, I think, has never been given by any peo- 
ple to its Courts. Whether a claim for taxes is to be exacted 
or not, is a question everywhere, as far as I know, for the 
Executive, not for the Judiciary. If the Executive exacts 
the claim, and collects the money, and it turns out, that the 
claim was unfounded, the government sometimes itself gives 
redress, sometimes provides a mode by which redress may 
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be obtained through the Courts. In every case, however, the 
money claimed as tax has first to be paid. 

If this is not universally true,is it certainly generally true. 

And if such a power had been one that the Courts ought 
to have had, it may be fairly insisted that governments would 
generally have given the power to the Courts. 

But on general principles, is it not best that this power 
should be withheld from the Courts? How could a govern- 
ment calculate with any certainty upon its revenues, if the 
collection of the taxes was subject to be arrested in every in- 
stance, in which a tax payer or a tax collector could make 
out, prima facia, a technical case for arresting such collec- 
tion. Far better is it, I think, to let the individual pay to 
the government what it demands of him, at the time of the 
demand, as he will be certain of getting it back with interest, 
after more or less of delay, if it was not due. 

The conclusion of this Court is, that the part aforesaid of: 


the Act of 1804, that prohibits the Courts from entertaining 
such an affidavit of illegality as the present, is constitutional. 
And therefore, the general conclusion of this Court is, that 
the judgment of the Court below dismissing the affidavit of 
illegality, was right. Judgment affirmed. 





No. 9. Amzrose R. Wraieut, plaintiff in error, vs. RoBerr 
Finpvey, defendant in error. 


{1.] Where the vendor of a warranted article, whether it be a specific chattel 
or not, sues for the price or value, it is competent to the purchaser, in ae 
cases, to prove the breach of warranty, in reduction of the damages; and the 
sum to be recovered for the price of the article will be reduced by so much 
as the article is diminished in value, by the non compliance with the ware 
Tanty. 


Assumpsit., in Jefferson Superior Court. Tried before 
Judge Hott. June Term, 1856. 
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This was an action of assumpsit brought by Findley, 
plaintiff below, against Wright, defendant, to recover the 
price of an engine and machinery sold to defendant, and for 
the value of work and materials furnished by plaintiff, in 
putting up said engine and machinery, under the following 
agreement: 


“The undersigned have this day agreed as follows, to wit; 
That Robert Findley will make, and have ready for ship- 
ment by the first day of March next, an engine of twelve 
horse power, with the usual outfit and appurtenances for a 
forty-eight inch circular saw, including same, and sundries, 
as follows: thirty feet carriage and machinery for same, also, 
cant hooks, rollers, revolving wedge, piles, wrench, punch, 


belting, bolts, cement, packing yarn, &c., as per Page’s bill; 
for which A. R. Wright agrees to pay said Findley, twenty- 
one hundred dollars, as follows: ten hundred and fifty dol- 
lars when work is ready for shipment, and approved note 
for remainder, with interest from date of mill being put in 
operation. It is further understood, that no extra charge 
will be made for a smoke stack, delivered at No. 12, C. R. R. 
Said Wright agrees to pay for drayage and freight on all 
other parts, The whole of the machinery to be at the risk 
of said Findley until delivered to the agent of Central R. R., 
at Macon, in good order. No charge to be made by said 
Wright for any timber or lumber he may furnish for parts of 
the machinery, which he agrees to get as per bill given by 
said Findley. No bill of expense is here included by said 
Findley, for putting up engine or machinery at place of des- 
tination, but which to be under the supervision of said Find- 
ley. All of which work said Findley warrants to be of the 
very best materials and workmanship, and in all respects 
constructed in the most permanent and durable manner. 
Said Wright engages to furnish water within eight feet per- 
pendicular depth of engine. 


Macon, Nov. 29, 1851. 
Signed, ROBERT FINDLEY. 


A. R. WRIGHT.” 
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The plaintiff wnnenal to this dociunisiens two bills of par- 


- 


ticulars: 
One for engine and machinery, as per contract, $2,100 00 
Cr. by cash, - - - - - - 1,055 00 


Leaving balance of - - - - - $1,045 00 
One for work done and materials furnished in 
erecting said engine, &c.,—- - - - - $320 00 


The defendant pleaded: 

Ist. The general issue. 

2d. Failure of plaintiff to deliver the machinery and to 
perform his work in compliance with the contract. 


3d. ‘That defendant has been injured and damaged three 
thousand dollars by the defective and inferior quality of said 
engine and machinery. 

Plaintiff examined by interrogatories, William Thompson, 
who deposed that he was a clerk in Findley’s foundery; that 
he shipped by Central Railroad, from Macon to Station No, 
12, one twelve-horse engine, and various articles of machin- 
ery, all marked “A. R. Wright”? They were shipped about 
26th March, 1852. That on 15th April, 1852, he shipped 
other articles; that on the 22d April, in the same year, he 
shipped to defendant other articles; that the said articles are 
the same charged in the bill of particulars; took railroad 
receipts for the articles shipped, which he then had in his 
possession, The machinery was in good condition when he 
shipped it, and the prices such as are usually charged; does 
not think they are too high, 

William L. Hogue, examined by interrogatories, deposed: 
That he was a carpenter by trade; had charge of putting up 
the wood work of a mill for defendant, except the frame of 
the mill-house, which was built by defendant before he went 
to work; all the work done by him was done in a good, 
workmanlike manner. Considered the mill-house which 
defendant had built very inferior, the foundation was bad, 
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wet and soft; the frame too unsteady to run a circular saw ; 
the foundation on which the timbers for the engine was 
placed was not suitable for such a purpose. Did not hear 
defendant say any thing about being satisfied or dissatisfied 
with the work, as he left the day the mill was started. He 
put up the feed works for the mill; they were well put up, 
but did not work well. Built the carriage; it worked well, 
All the machinery, except the feed works, worked very well 
when he left the mill. 

Cross examined.—Says that he saw, in defendant’s posses- 
sion, a rough draft of a building, which he said had been 
given him by plaintiff, and the mill-house was in the form 
laid down in said draft. _Does not know whether plaintiff 
gave size of the timbers or not about the building. Did not 
hear plaintiff say that the mill-house was sufficient; but did 
hear him say that it was a rough, bad job. He directed me 
pretty much how to put up the machinery, but I expressed my 
own judgment when it was necessary; millwright is in many 
cases a better judge than the machinist. As to the rough- 
ness of the machinery, don’t know; saw machinist chipping 
about the mill; don’t know whether machinery was rougher 
than usual. Does not know of any particular delay about 
machinery; might have been some, but not much, as the 
mill was started in twenty-six days from the time he went 
to work—means working days; commenced work 8th of 
April and left 6th of May, 1852. Plaintiff paid me for my 
services. Don’t know how much time defendant lost in 
going to railroad; his wagon went once and returned empty. 

John S. Brown, examined by commission, deposed, that 
he was present when the contract between plaintiff and de- 
fendant was made. Saw defendant some time after his mill 
had been in operation, and he spoke in high terms of his 
machinery, and rather boasted of the amount of sawing he 
could and had done. Was at defendant’s mill and heard 
him say he had the frame for his mill built under his own 
supervision. 
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Cross examined.—Can’t state all he heard defendant say 
in the conversation we had. He did complain of the feed 
gear, furnished him by plaintiff, but that he had promised to 
put him in new feed gear. Defendant spoke of having been 
delayed in putting up his mill by reason of plaintiff’s delay 
in getting up the machinery according to his contract, and 
that he had sustained considerable loss. Defendant told me 
he had to take up some of his work. He declined to answer 
the first question in the third cross interrogatory. 

Luther R. Faught, examined by commission, deposed that 
he was a machinist in Robert Findley’s machine shop and 
Foundry; had examined the contract as requested; superin- 
tended the building of the engine and all the other machin- 
ery therein mentioned; the work was well done, and in ae- 
cordance with the contract, and the prices charged the same 
as those usually charged for similar work. The material 
used was of the best kind. The prices charged for materi- 
als, hire, freight, &c., are such as were paid, or as are usually 
paid, and thinks them reasonable. The articles contained 
in the second bill of particulars are extra the contract. 

Cross examined.—The engine was finished and ready for 
shipment sometime before it was sent; understood the wood- 
work was not ready, and knowing that the engine would be 
injured by exposure, did not send it till 6th of March, 1852. 
The feed gear was not defective, but was a new kind, which 
are considered superior to the old, but upon trial it did not 
succeed to our expectation, and was taken out anda new 
kind put in, free of expense to defendant. There was not a 
large portion of the machinery sent back; a pipe was sent 
back to be cut off a certain length, and a piece of the feed 
gear above named; if there was any thing else don’t remem- 
ber. Has seen three letters from defendant to plaintiff on 
the subject of the mill and machinery, and which he ap- 
pends to his answers, marked “A,” “B,” and “C,” 

Plaintiff here closed. 
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John Brown, for defendant, testified that on the evening 
of 7th June, 1852, he went to work at defendant’s steam 
mill in Jefferson County; met W. L. Hogue nine miles from 
the mill; Hogue told him he had just left the mill, and that 
in his opinion it could never be made to operate well. Wit- 
ness took charge of the mill 8th June, as general superin- 
tendent. Mill run about ten days in a very imperfect man- 
ner, when the feed gear failed entirely and the mill had to 
be stopped until a new “feed gear’? could be made. Plain- 
tiff sent down a new wheel for the old gear in about ten 
days, when the mill was again started and worked very well 
for a few days, when the feed gear again failed, and the log 
had to be fed to the saw by hand. Mill ran in this imper- 
fect way about six weeks, when the engine had to be taken 
down, owing to the defective manner in which it was put up. 
Mill was stopped about eight or ten days. The pumps which 
supplied the boiler failed to furnish water, until a new pully 
was put on the shaft and gave more speed to the pumps. 
Mill started 8th May, 1852. Remained at said mill till Sep- 
tember following, or October; during this time there was a 
constant loss of time on account of the defective working of 
the feed gear. If machinery had been good, could have cut 
four or five thousand feet per day; that amount ought to be 
cut by mills of that power; while witness remained, it did 
not cut over three thousand feet per day. The house was a 
rough frame, but sufficiently steady for the successful work- 
ing of amill. All circular saws shake a little. Has seven 


years experience in running circular saw mills. Was hired 
first by plaintiff to go down, he paid me part of the passage 
yf § 8 
money on the railroads. The fire front, or boiler front, in a 
few weeks gave way and broke into several pieces; worth of 
5 J ’ 
boiler front about eighty dollars; week after that time smoke 
5 @ b 
stack fell down and was broken; lost several days in repair- 
ing and getting it up again. Returned to defendant’s mill 
in January, 1853, and remained there as superintendent till 
November following, during which time there was constant 
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loss occasioned by the failure of the “feed gear.’ The foun- 
dation where the engine was sct was sufficient, if the engine 
had been properly put up. The average loss while he was 
at defendant’s mill was about fifteen hundred feet per day. 
The carriage that the log was placed on was too light and 
never did well. The boiler and furnace were placed ina 
very dangerous location, owing to which the mill on one oc- 
casion took fire. Plaintitf never sent a new feed gear up to 
the time he left in November, 1853. The machinist who 
set up the engine and machinery was employed by plaintiff, 
as was also W. L. Hogue, who put up the saw frame. 

Larkin Brassel swore that he went to work at steam mill 
in the summer of 1852; was there about a month before L. 
J. Brown left, and after that had charge of the mill, The 
feed gear was very bad, failed entirely to feed up the log 
as it should have done, and was the cause of constant 
loss,of time. Remained till December, 1852. Could have 
cut one-third more if the feed arrangement had been good; 
averaged about three thousand feet per day. 

Thomas F. Pearce, sworn, says that plaintiff built and put 
up a stearn mill for him and another in the Spring of 1852. 
W. L. Hogue and N, Green were the machinists who first 
put up the mill; could do nothing with it until plaintiff sent a 
man by the name of Deletter, the mill then performed better, 
but very badly, until witness sent to Savannah and hired 
competent machinists, and had the machinery newly set and 
altered. Defendant took Hogue and Deletter from witness’ 
mill in his carriage. 

Defendant closed. 


Plaintiff’s counsel requested the Court to charge the jury: 
Ist. That if they believed defendant accepted and worked 
the mill, without. complaint as to the time the machinery 
was delivered, that he waived that part of the contract and 
cannot claim damages now. 
2d. That if they believed defendant accepted and worked 
VOL, xxi. 5 
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the will, idles weilalen or protest as to the suflicieney 
and workmanlike manner of the performance of the machin- 


ery, after he had used the same from four to eight months, 
that he had waived his right to object now on that account 
and claim a deduction for damages. 


Defendant’s counsel requested the Court to charge; 

Ist. That it is incumbent upon plaintiff to prove a com- 
pliance, on his part, with the terms of the contract, before he 
could call on defendant to perform his part, and this com- 
pliance must be full and complete, unless he can show that 
defendant subsequently consented to a modification of said 
contract. 

2d. That “Faught’s statement that the engine was fin- 
ished and ready for shipment, and could have becn shipped 


sooner, but it was understood that the wood work was not 
ready, and did’nt want engine exposed,” &c., is too indefi- 
nite as to time and source of information, to be admissible 


4 IPa 


in evidence of excuse for plaintif’s violation of contract, in 
failing to furnish engine at the time agreed on. 

3d. That the payment of money from time to.time by 
by defendant, does not preclude him fiom holding plaintiff 
to a strict compliance with his contract, and cannot be re- 
garded as evidence of defendant’s admission that plaintiff 
had fully complied therewith. ; 

The Court charged as requested by plaintiff’s counsel, 
and charged as requested by defendant’s counsel on his first 
point, refused to charge as requested on the second point, 
and also as requested on the third, but charged that the pay- 
ment by defendant of a part of the money was evidence of 
his acceptance of the contract, as performed by plaintiff, and 
a waiver of any right he might have to damages for the fail- 
ure to comply with this part of the contract; and that the 
acceptance by defendant of the mill and machinery, and 
working and using the same, without an offer to return it, 
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was evidence of his acceptance of the same, and a waiver of 
a failure on plaintiff’s part to comply with his contract, 

To which charge and refusal to charge, defendant ex- 
cepted. 

The jury found for the plaintiff, one thousand and sixty 
seven dollars and ninety-eight cents, ($1067.98.) 


Whereupon counsel for defendant excepted and assigns 
error: 

ist. Because the Court erred in charging both of the points 
as requested by plaintifi’s counsel. 

2d. Because the Court erred in refusing to charge as re- 
quested by defendant. 


Judge Hout, before signing and certifying the bill of ex- 
ceptions, added: “ That on the second ground in the assign- 
ment of errors, the opinion of the Court and its instruction to 
the jury are not fully and correctly stated. The charge on 
the first point was as requested by defendant’s counsel, with 
the addition, that he might not only consent to a modifica- 
tion of the terms of the contract, but waive its exact and 
punctual performance by the plaintiff; of which they must 
determine from the evidence, and in this view they might 
consider the testimony of payments made from time to time 
by defendant. No objection was taken, at the time, to the 
admissibility of Faught’s testimony, when read to the jury. 
The Court did refuse to decide whether it was too indefinite 
to serve the end for which it was offered, but referred that 


matter specially to the jury.” 
E. H. Porrte for plaintiff in error. 
Joun Scutey for defendant in error. 
By the Court.—Lvumr«in, J. delivering the opinion. 


Formerly it was held that the omission by the vendee to 
return goods, or to offer to do so, within a reasonable time, 
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or to complain of the breach of the warranty, will debar him 
from relying upon such breach of warranty, in an action for 
the price; even in cases where an early objection to a return 
of the goods might have given him a right to reduce the 
price—(4 Esp, Rep. 95; Basten vs. Butter, 7 East. 479;"1 
Stark. Rep. 257; ib. 477; 1 C. §& P. 15; 2 ib. 514; 3 ib. 407; 
1 Camp. FP. 190.) 

But Mr. Chitty, in his work on contracts, (9¢4 American 
edition, 465,) says, that these cases may now be considered 
as overruled; and that where the vendor of a warranted 
article, whether it be a specific chattel or not, sues for the 
price or value, it is competent to the purchaser, in all cases, 
to prove the breach of the warranty in reduction of the dam- 
ages; and the sum to be recovered for the price of the arti- 
cle, will be reduced by so much as the article is diminished 
in value by the noncompliance with the warranty. (Mon- 
dell vs. Steel, 8 M. & IW. 858; llen vs. Cameron, 1 C. & M., 
832; Thornton vs. Place, 1 Moo. & Rob. 218; Cormack vs 
Gillis, cited 7 East. 480; King vs. Boston, id, 481, note; Ger- 
maine vs. Burton, 3 Stark, Rep. 32; and see particularly, 
Street vs. Blay, 2 BS 2d. 456; and see also 2 Smith's 
Leading Cases, 16-17, and the rule there stated.) 

And by the act of 1836, (Cobb 490,) it is made lawful for 
defendants to plead a partial failure of consideration to any 
contract whatever, any law to the contrary notwithstanding. 
This statute is exceedingly broad. 

Tested by these rules, it is obvious that the Court was 
wrong in charging as requested by counsel for plaintiff, and 
in refusing to give the instructions asked by the defendant. 
The proof shows that the defendant complained of the suffi- 
ciency of the machinery from the first time he worked the 
mill; and it does not establish that it ever was perfected by 
the plaintiff’ Nor is there any thing in the testimony to 
amount to a waiver on the part of Col. Wright of his legal 
rights of defence, when sued for the purchase money. 

It was obviously wrong to allow the witness Luther R. 
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Faught to testify to what he understood, &c. His evidence 
was but hearsay, and should have been withdrawn from the 
consideration of the jury. Besides, if the plaintiff goes upon 
his contract and not upon the indebitatus count, what has 
he to do in showing that the defendant was not ready to 
receive the machinery? He must aver and prove a readi- 
ness to perform on his part, at the time stipulated. 
7 


Judgment reversed. 


No. 10.—Epwarp B. Hook, plaintiff in error, vs. Srovatt, 
Dunn & Co., defendants in error. 


[1.] New trial ordered because the verdict of the Jury is contrary to evidence. 


Complaint, in Jefferson Superior Court, before Hott, 


Judge, June Term, 1856. 


This wasan action ona promissory note, brought by Sto- 
vall, Dunn and Co., against Edward B. Hook. It appeared 
that the consideration of the note, was the purchase money 
of a slave named Mary, sold by plaintiff below to defend- 
ant below. 

Defendant alleged unsoundness at the time of sale, and re- 
lied upon the warranty in the bill of sale, which was as fol- 
lows, viz: 

“ GrorGIA, JEFFERSON Co., March 6th, 1852. 

“Received of E, B. Hook six hundred and thirty dollars 
in full payment for a negro girl slave by the name of Mary, 
about fourteen years of age, dark complected, the right eye 
smaller than the left, the title to whom we warrant and de- 
fend in law against ourselves and all other persons. We al- 
so warrant said slave to be sound in every respect both in 
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mind and body. In witness whereof we hereunto affix our 
hand and seal the day and year above written. 
“STOVALL, DUNN & CO., [Z. S.]” 
“Witnessed by 
his 
SrerHen W, * Rosier.” 
mark, 


Dr. Dixon, sworn on part of defendant, said that he had 
examined the girl at the request of the defendant; he found 
the left eye much protruded. This protrusion was the result 
of a diseased tumor lying behind the ball of the eye; he re- 
garded the tumor as an indolent one, probably of the fatty 
variety. Such tumors sometimes lie for a considerable time 
in the system in an inert condition, but are liable at any time 
to be awakened and take on increased action by reason of 
any perturbation, by child bearing, nursing &e. Had no 
doubt it would destroy the eye, and might possibly, through 
the inflammation which would necessarily exist at the time, 
involve the brain through the channel of the optic nerve, 
and prove fatal. He even regarded this as probable. He 
would not want her himself at any price. She might at 
public sale bring five hundred dollars. His opinion was, 
the diseased tumor was in the eye as far back as March 6th, 
1852. 

Cross examined, said that he had known defendant for 
some time, and been on terms of intimacy and friendship 
with him. Did not regard it as a mere deformity—“a pop 
eye”’—it was a disease, an indolent tumor lying under and 
behind the ball of the eye. Had never seen the girl until 
during Court, and was then for the first time called on to ex- 
amine her professionally by the defendant. Do*nt say any- 
thing about her value at the time of purchase. The sight 
was not now defective that he knew of. The defendant is 
an experienced physician. 

Dr. Campbell, sworn, concurred in the opinion of Dr. Dix- 
on as to the nature of the disease in the girl’s eye, “that she 
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hada fatty tumor in the socket of her eye e which caused the 
protrusion,” but could not say as to its origin or inception 
that he formed any opinion. The effect of a tumor of this 
character would be to protrude the ball of the eye and finally 
destroy vision by pressure on the optic nerve. The exami- 


nation made by him was since her confinement. He had 


seen the tumor before and it had increased. Considered the 
tumor as very materially injuring her value. Had mentioned 
that it might be scrofulous, and if so she must have inherit- 
ed it. Does not recollect whether her sight was affected or 
not. Saw no indications of scrofulous unless the tumor be 
regarded one. The enlargement does not necessarily indi- 
cate scrofula. His decided opinion is that the enlargement 
was caused by a diseased tumor. Cannot say that it existed 
on the 6th March 1852. 

A witness, John Gun, testified that he had frequently seen 
the girl at defendant’s and always noticed the enlargement 
of the eye. Several witnesses testified that the disease mate- 
rially impaired her value and one thought to the amount of 
three or four hundred dollars, 

Plaintiffs examined several witnesses in rebuttal, and 
proved that for some time after defendant purchased the girl 
he had expressed himself as highly pleased with her; that 
he had been offered nine hundred dollars for her, witialh he 
refused to take, and that no complaints were heard until af- 
ter suit was instituted against him. 

The case under the charge of the Court was submitted to 
a special jury, it being on the appeal, who found for the 
plaintiffs the full amount of the note. 

Defendant moved his Honor, the presiding Judge, for new 
trial, on the ground that the verdict was contrary to the law 
as given in charge by the Court, and contrary to the evi- 
dence. 

Upon argument the Judge refused to grant the motion for 
a new trial, and defendant excepts. 
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Joun Scuuey, for plaintiff in error. 


E. H. Porrre, for defendants in error. 


By the Court.—Mc Donato, J. delivering the opinion, 

Whether a new trial ought to be granted in the case de- 
pends entirely on the evidence. The action was on a prom- 
issory note given by defendant to plaintiffs. The defence 
was the breach of a warranty of soundness of a negro, whose 
price constituted the consideration of the note. The prom- 
issory note and bill of sale bear the same date, 6th March, 
1852, and one witness testifies that the consideration of the 
note was the negro conveyed by the bill of sale. The bill 
of sale states that the right eye is smaller than the left, and 
warrants the negro girl to be sound in every respect, in mind 
and body. The record shows no plea, but the case proceed- 
ed before us, as well as in the Court below, as though there 
was a plea putting in issue the soundness of the negro at the 
time of warranty. The main question is, ought the Jury to 
have found from the evidence in the record that the negro 
was unsound at the time of the warranty? There was eith- 
er a disease or a deformity of the eyes of the girl, at the time 
of the sale, It is stated in the bill of sale that the right eye 
is smaller than the left. If it had been a deformity merely, 
however it might have affected her appearance, and, simply 
on that acount, her value also, the defendant could have had 
no rebatement of the price agreed to be paid. But it is not 
so, if the eye was diseased, There was a warranty of sound- 
ness, and that warranty bound the seller, whether he knew 
it or not, if it existed at the time. That it was of no appar- 
ent injury at the time, or for some considerable time after- 
wards, does not relieve the party from the effect of his con- 
tract, He is liable without fraud, if there was disease at the 
time, however harmless it may have been for a time, and 
however tardy its development, and slow in its injury to the 
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purchaser, The evidence shows, that in the opinion of ex- 
perts, the disease of the eye is an indolent tumor and that 
such tumors occasionally lie in the system, for a considera- 
ble time, in an inert condition, but are liable to be awaken- 
ed and take on increased action by reason of any perturba- 
tion, such as child bearing, nursing &c. &c. The left eye 
was considerably protruded, Dr. Dixon, who examined the 
eye, gave it as his opinion that the diseased tumor was in 
the eye as far back as the 6th of March, 1852. Dr. Camp- 
bell, who testified, gave no opinion as to the length of time 
the tumor had existed. He examined the tumor since the 
girl’s confinement and thinks it had increased. 

Mrs. Robinson testifies that she hired the negro girl Mary 
for four or five months in 1855. One eye was much larger 
than the other. She hada child while she was in her pos- 
session, Which caused her eye to enlarge and to continue to 
enlarge while she knew her. This is the amount of the evi- 
dence of the existence of the disease at the time of the war- 
ranty. The right eye was smaller than the left. The left 
eye, after bearing her child, was considerably protruded and 
continued to grow. 

The plaintiffs offered in evidence the declarations of the 
defendant of the high value he placed on the girl, and for a 
considerable time after he bought her, but the testimony 
does not bring it down to the time of the development of the 
(disease. As long as he regarded the appearance of the eye 
as nothing more than a deformity, his sayings are entitled to 
no consideration in reference to that part of the issue. The 
‘vidence was all on the side of the defendant as to the exist- 
ence of the disease at the time of the warranty. We think 
that the verdict of the jury was contrary to the evidence, in- 
asmuch as, finding the full amount of the note, they must 
have found that the eye was not diseased at the time of the 
warranty. In the case of Joliff against Bendell a recovery 
was had on a warranty of soundness of sheep, which were 
at the time of sale, in appearance, perfectly sound and thriv- 
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ing, and continued so for two months. Many of the sheep 
after that time became diseased and died. The finding was, 
on the opinion of persons conversant with sheep, that they 
had an hereditary disease. Ryan and Moody’s Repts. 136; 
21 Eng. C. Rep. $97. 

Let the judgment be reversed. 


No. 11.—Samven J. Boyce, plaintiff in error, vs. Josrrn F, 
Burcuarp, defendant in error. 


]1.] A bill was filed praying for injunction and receiver. The bill was answered. 
The complainant tiled ailidavits in support of his bill, and gave the defendant 
notice of them. On the hearing of the motion for granting the injunction and 


appointing the receiver. The complainant in further support of his bill, offer- 


ed to read other affidavits, and of which he had given no notice to the de- 
fendant; and also offered oral evidence. The Judge refusedto receive either 
these aflidavits, or the oral evidence. 
Held, that the decision ought not to be disturbed. 
[2.] When one partner in violation of his duty as partner, mismanages the 
partnership business to the great detriment of the partnership, and is insolvent, 
the other partner is éntit!ed to a dissolution of the partnership, and to the ap- 


pointment of a receiver. 


In Equity in Richmond Superior Court. Decision by Judge 
Hott. November Term, 1856. 


On the 29th August, 1856, Samuel J. Boyce filed his bill 
against Joseph F, Burchard. The prayer of the bill was for 
an injunction, the appointment of a receiver, account and 
dissolution of the firm of J. F. Burchard & Co., which was 
composed of complainant and defendant. In pursuance of 
notice, a motion was made before Judge Holt, at chambers, 
on the 2d day of September, 1856, for an injunction and the 
appointment ofa receiver, and upon said day, after argument 
had, the Judge passed an order allowing the injunction, but 
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directed the motion as to the “appointment of a receiver to 
be suspended for a reasonable time, to allow an opportunity 
to the defendant to make answer, and to show why it should 


not be granted.” 

To which order granting the injunction, defendant excep- 
ted and assigned error. See case of J. F. Burchard vs. Sam- 
uel Boyce, p. 6. 

Afterwards, on the 4th November, 1856, the motion for 
the appointment of a receiver was renewed by complainant, 
and objection being made by defendant to the hearing of the 
same, the Judge, after consideration, ordered the argument 
to proceed. At the regular term of the Superior Court of 
tichmond county, said motion was again called up by com- 
plainant; defendant proceeded to read his answer, and in- 
sisted that he was entitled to open and conclude the argu- 
ment, to which complainant objected—the Court overruled 
complainant’s objection, and decided that defendant was en- 
titled to open and conclude,’ and complainant excepted and. 
assigns error thereon, P 

Complainant then moved the Court for leave to read cer- 
tain aflidavits, supporting the allegations of his bill, some of 
which defendant had notice of, prior to the second Septem- 
ber, 1856, and also for leave to examine certain witnesses 
orally for the same purpose. The Court allowed the affida- 
vits of which defendant had notice to be read, but refused 
to hear other affidavits, or to hear oral testimony, to which 
refusal complainant excepts, and assigns error thereon. 

Upon application of defendant the Court allowed until the 
last day ‘of the Term for him to file counter aftidavits, and 
afterwards, on the 20th December, 1856, being the last day 
ofthe Term, again called up said motion. Defendant’s coun- 
sel asked for a further postponement, on the ground of the 
absence of their client; that he had informed one of his 
counsel that he had important letters from complainant rela- 
ting to the case, and had exhibited these letters to said coun- 
sel, That defendant was then in the State of Virginia, and 
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was thence going to the North. Counsel for complainant 
were heard in reply to this application for further delay, but 
the Court, without hearing them on the main question arising 


upon the bill, answer and atlidavits, announced his refusal 


to pass the order, for the appointment of a receiver, in the 
following words or words tothe same eilect: “Gentlemen, 
the Court is prepared to decide this question at once, and 
does so the more promptly because it is obvious this case 
must go to the Supreme Court and be decided by that tribu- 
nal, J refuse the motion for the appointinent of a receiver, 
on the ground, that complainant has taken possession of the 
partnership goods and etlects since this application was orig. 
inally made.’ ‘To which decision aud the manner of ma- 
king it, and because complainant had not been heard, and 
desired to be on that question, con:plainant by his counsel 
excepted, and assigns error thereon. 

The following was added to the bill of exceptions by 
Judge Holt: . 

“T certify the above bill of exceptions withou® alteration, 
because in the main, it is correct. Exception is taken to the 
manner of the decision, as well as the decision itself. The 
decision was a refusal of the prayer of the bill to appoint a 
receiver of the effects of the firm of Burchard & Co. This 
refusal was made on the ground of complainant’s conduet 
since the bill was filed, which in the opinion of the Court, 
deprived him of whatever equity he may have originally 
had. The decision was made by the Court, not until it had 
supposed the case had been fully argued; aud it was prompt- 
ly made, that the final issue of the case might not be delayed, 
as it was obvious that delay would be ruinous to all parties, 
and it had been repeatedly intimated, that the case would 
kave to be decided by the Supreme Court, to which Court 
an appeal from one order in the cause had been already ta- 
ken. 

; WM. W. HOLT, Judge.” 
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Miutters & Jackson, for plaintiff in error, 


Goutp & Srarnes, for defendant in error. 


By the Couri.—Bennine, J. delivering the opinion. 


The complainant gave the defendant notice, that he 
would on a certain day, move for an injunction and the ap- 
pointment of a receiver, On that day, the Judge took up the 
motion, granted the injunction, and as to the appointment of 
a receiver, passed an order that “the motion for the appoint- 
ment of a receiver be suspended for a reasonable time, to 
allow an opportunity to the defendant to make answer, and 
show why it should not be granted.” 

The defendant answered the bill. 

Afterwards the motion was renewed by the complainant, 
and the Judge again took it up, and in doing so, he gave the 
defendant the right to open and conclude the argument of 
the motion: Was that proper? 

The answer to this question depends on the import of the 
order aforesaid, suspending the motion. If the import of 
that order was, that a receiver would be appointed un/ess the 
defendant should show cause by answer, why one should 
not be appointed, then the Judge was right in giving the 
opening and eenclusion, to the defendant. The party called 
on to show cause, is the party entitled to open and conclude. 

The order is such, that it is certainly well susceptible of 
this import. And this doubtless is the import imputed to it 
by the Judge, as he gave the opening and conclusion to the 
defendant. P e 

And certainly, this Court ought not to disturb the interpre- 
tation of an order, put upon the order by the Judge who 
made the order, if that interpretation be one of which, the 
order is well susceptible. 

This Court, therefore, cannot say that the Judge erred in 
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giving the opening and conclusion of the argument, to the 


defendant. 
{1.] Nor can this Court say that the Judge was wrong in 


refusing to hear the oral evidence and certain of the atfida- 
vits. 

There must be a point at which aliunde supports to bill 
or answer must cease to be receivable, And this Court sees 
in this case nothing going to show, that the point selected 
by the Court below, was not as good a one as any other, 
Let the war of aflidavits be ordered as it may, one party or 
the other has to be deprived of the last fire. 

The plaintiff in error complains that the Judge decided 
the motion against him, without hearing the argument of his 
counsel on the motion. The Judge, “supposed the case had 
been fully argued.” 

But even if the plaintiff in error were right in the fact, 
what can this Court do for him? Can this Court make the 
Judge listen to an argument? And, suppose that the Judge 
decided right without hearing argument, is the decision not 
to stand? or, that he decides wrong, will not a reversal by 
this Court be all that could be required? Must there be a 
reversal and an argument too, before the Judge ? 

[2.] This brings me to the main question, and that is, 
whether the Judge was right in refusing to appoint a recei- 
ver. . 

Was the case one to call for a receiver ? 

The case, as stated by the bill, was made up of many par- 
ticulars. Some of these were supported by the affidavits of 
third persons; many of the particulars were denied by the 
apswer. Ona consideration of the bill, affidavits and an- 
swer, we think that the following particulars may be regard- 
ed at least, prima facie, as true. 

ist. On the first of January, 1855, a partnership commen- 
ced between Boyce, Burchard and Ward. In the course of 
that year, Boyce put into the partnership, between $18,000 
and $20,000, as his part of the stock. In February 1856, 
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Ward died; and soon afterwards, a new partnership was 
formed by and between the surviving partners, Burchard 
and Boyce. In this partnership, Boyce put in $10,000 worth 
of stock, consisting in what had, in part, constituted his 
stock in the old partnership. Boyce had no participation in 
the management of, either partnership ; the first having been 
managed exclusively by Burchard and Ward, the last exclu- | 
sively by Burchard. It does not appear that Boyce ever 
drew anything as stock out of the first partnership, except 
what he put into the second partnership, as his stock in that 
partnership. In August, 1856, the bill was filed. At this 
time the partnership had become insolvent, that is to say, the 
partnership under Burchard’s management, had become in- 
solvent in a trifle over six months. 

2d. Burchard is insolvent. 

3d. Boyce is solvent. 

4th. Burchard, from time to time, during the existence of 
the two partnerships, paid two and a half per cent. for ac- 
commodation endorsements for the partnerships, to such an 
extent, that the whole amount paid out by him reached at 
least as much as four or five hundred dollars, 

5th. In May, 1856, Burchard made in the cash book of 
the firm, this entry —* Lent $500” ; and about the 1st of June, 
1856, told the book-keeper, that the $500 had been returned, 
but refused to let the book-keeper make an entry to that 
efiect. Yet, in the absence of such an entry, the.cash was 
minus, instead of being plus by $500. 

6th. All friendship or confidence between the partners is 
irretrievably gone, and Boyce has, since the filing of his bill, 
excluded Burchard from participation in the possession of 
the partnership effects. 

Now we think that out of these particulars is made a case 
for a dissolution and a receiver. See. 3. Dan’l. Ch. Pr. 418, 
419, 420, and cases there cited. 

If Burchard would acquiesce in a dissolution, and in the 
exclusive possession and management of the partnership 
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effects by Boyce, then of course, there would be no cause for 


a receiver; but this he will not do, 

This being so, it is manifest, that notwithstanding the ille- 
gal conduct of Boyce, nothing but a receiver will meet the 
wants of the case. In no other way is it practicable for the 
affairs of the concern to be quietly, peaceably, and speedily 
wound up. And of all ends this is the one, that the rights 
and interests of both partners, and of the creditors, most de- 
mand, 

We think, therefore, as the case stood, the Judge should 
have appointed a receiver. 

Judgment reversed. 





No. 12.—THe Mayor anp ALpermMeEn of the City of Savan- 
nah, and the Hamlets thereof, plaintiff in error, vs. Cunts- 
ToPHER Hvssry, defendant in error. 


[i.] A grant to a municipal corporation, “to make, ordain and establish such by- 
laws, rules, regulations and ordinances as shall appear to them requisite 
and necessary, for the security, welfare and convenience of the city; and for 
preserving health, peace and good government within the same”—does not 
authorize the passage of an ordinance prescribing a different mode of trial 
and punishment for the same offence, and in addition thereto, to that provi- 
ded by the State law. 


Certiorari, from Chatham Superior Court, before the Hon- 
orable W. B. Flemming, presiding Judge of said Court. At 
January Term, 1856. 


The defendant, Christopher Hussey, was convicted by the 
Mayor and Alderman’s Court of the.city of Savannah, of the 
offence of harboring and enticing seamen, in violation of an 
ordinance of said city. He excepted to said conviction, and 
by certiorari, brought up the proceedings and judgment of 
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said Court, before the Superior Court of Chatham county. 
The case was heard by Judge Fleming, who, after argument, 
delivered the following decision, declaring the conviction 
and judgment null and void, and ordering the same to be’set 


aside. 


CurisTorpeR Hussey, 
VS. el ; 
Tue Mayor anp ALpERMEN of the city ( ertiorart. 


of Savannah. 


The Act of 1849, enacts that the Police Court of the ci- 
ty of Savannah, be established and declared a Court of Re- 
cord. That said Court shall have cognizance in the first in- 
stance of all offences against the laws of the State, touching 
said city, with power to inflict the punishments by fine and 
imprisonment prescribed by the existing laws and ordinances, 
or by those hereafter to be enacted or ordained, &e. 

By the Constitution of the State of Georgia, “the Superior 
Court shall have exclusive jurisdiction in all criminal cases,” 
with certain exceptions—among these exceptions is the fol- 
lowing: “And except in all minor offences committed by free 
white persons, and which do not subject the offender or of- 
fenders to loss of life, limb or member, or to confinement in 
the penitentiary—in all such cases Corporation Courts, such 
as now exist, or may hereafter be constituted in any incor- 
porated city, being a seaport town, and a port of entry, may 
be vested with jurisdiction under such rules and regulations 
as the Legislature may hereafter by law direct, which shall 
be tried in the county where the crime was committed.” 

Savannah being an incorporated city, a seaport town, and 
port of entry, the Legislature may, under the Constitution, 
give jurisdiction to the Corporation Courts, in the city of Sa- 
vannah, of all minor offences, &c. It was argued that the 
Police Court, of the city of Savannah, is not a Corporation 
Court within the meaning of the Constitution, The Consti- 
tution says Corporation Courts—if the Police Court of the 
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city of Savannah be a Corporation Court, and I cannot 
doubt it, then it is embraced in the expression, “Corporation 
Courts.” There is nothing in the Constitution to show that 
Corporation Courts of a particular character were intended, 
The fact that a Court is a Corporation Court, that it is in a 
city incorporated, that city being a seaport town, and port of 
entry, makes it a Court upon which the Legislature may con- 
fer jurisdiction of all minor offences, &c. But now the ques- 
tion arises, what jurisdiction has been conferred upon the 
Police Court of Savannah, by the Act of 1849? The Act 
says: “That said Court shall have cognizance in the first 
instance of all offences against the laws of the State, touch- 
ing said city, &c.” Harboring seaman is an offence against 
the laws of the State, touching said city. The Act of 1843, 
sec. 3d, enacts: “If any person or persons shall harbor, se- 
crete, entertain, lodge or keep, or shall directly or indirectly, 
suffer to be harbored, secreted, entertained, lodged or kept, in 
or about his house or premises, any articled seaman or ma- 
riner, or apprentice, knowing the said seamen or mariner, or 
apprentice to have deserted from his ship or vessel, such per- 
son or persons, shall, on conviction, be fined in asum of not 
more than five hundred dollars, or imprisoned, at the discre- 
tion of the Court.” Cobd 32. 

The offence against this law of the State, is the offence of 
which jurisdiction is given by the Act of 1849, to the Police 
Court of the city of Savannah. Now was the defendant 
tried for a violation of this act 2 No, he was not; the record 
shows that he was not. The Mayor in his return to the cer- 
tiorari, says “that on the twenty-fifth day of August, 1855, 
Christopher C. Hussey was arraigned before the Mayor of 
the city of Savannah, and the Hamlets thereof, for the vio- 
lation of our ordinance, &c.” That ordinance is in conflict 
with the State law, on the same subject. By the State law, 
the offender shall, on conviction, be fined in a sum not ex- 
ceeding jive hundred dollars, nor less than fifty dollars. 
Now what authority have the Mayor and Aldermen, to alter, 
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amend, repeal, or in any way change a statute of the State: 
of Georgia? Jurisdiction is given to try Hussey for an of~ 
fence against the State /aw—this is surely no authority to: 
the corporation to change the State law. Ordinances of the 
city conflicting with the Constitution, or with the statutes 
of the State, are invalid. ‘The law of the State is the law of 
the corporation on this subject, and they cannot make anoth- 
er law for themselves. If the act for which Hussey was 
tried by the Mayor, is prohibited by the statute of 1843, then 
the ordinance:is void, and every proceeding under it is ille- 
gal. The Act of 1843, does prohibit and punish the offence 
of harboring articled seaman. This being the general law 
of the State, all persons charged with this offence must be 
tried under it. No corporation can substitute an ordinance 
of its own in the place of the statute. Inasmuch, then, as 
Hussey was tried for a violation of the ordinance, and not 
for an offence against the statute, I think there was error. 
But the more difficult question still remains: Can the Po- 
lice Court of the city of Savannah try Hussey under the 
State law? Much of the argument before me, has been on 
that provision of our Constitution that “jury trial, as hereto- 
fore used in this State, shall remain inviolate.’ The ques- 
tion has been made whether at and before the adoption of 
the Constitution, jury trial for this offence had been used at 
all, and if not, then that the expression “heretofore used,” 
would not embrace this case. The question I think, may be 
decided without an appeal to the Constitution. What are the 
rights of the defendant under the Jaws of the land? In 
1843, the Legislature passed an act punishing this offence. 
Under this act, the accused is to be put upon his trial pre- 
cisely as he would be put on trial for any other offence against 
the laws of the State. In other words, in 1843 the accused 
had the right for this offence to be tried by a jury. When 
did they lose their right? I don’t make the question (for it 
is not necessary) whether the Legislature could take this 
right from him. The Legislature has not, in my judgment, 
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attempted to do so, The mere fact of giving jurisdiction to 
a particular Court of an offence, does not take from the ac- 
cused his rights under the law creating and defining his 
offence. If in 1843 the accused had the right to be tried by 
a jury, he has that right still, for the Act of 1843 has not been 
changed. It is now precisely as it was then. Jurisdiction 
to try the accused for violations of this statute is a jurisdic- 
tion to try him under the statute which he has violated. Un- 
der the statute the accused is entitled to a jury, but the Police 
Court of Savannah has no jury. The condition of things, 
then, is this: The Legislature has conferred jurisdiction on 
the Police Court of Savannah, but the Legislature has failed 
to make the provisions necessary to enable the Court to exer- 
cise the jurisdiction conferred. When the law was first pass- 
ed, conferring upon the Judge of the city Court the power to 
hold special Courts for the trial of particular cases, no pro- 
vision was made fora jury. The law in consequence remain- 
ed a dead: letter, until a subsequent act was passed, providing 
for a jury. Jurisdiction to try, is jurisdiction to try by jury, 
if at the time the jurisdiction is created the accused is enti- 
tled to a jury. If the act giving jurisdiction to the Police 
Court had in terms taken away the right of trial by jury, the 
question would have been as to the right of the Legislature 
to take it away. But that question is not before me, the 
Legislature not having done anything of the kind, 

I am satisfied with this reasoning, because of the singular 
state of things that would exist if Iam wrong. A man har- 
boring an articled seaman in Savannah, may be tried by the 
Mayor without a jury. A man harboring an articled seaman 
in any county of the interior could not be tried, except by 
jury. They are both tried for the same offence ; under the Act 
of 1843, the one has the advantage of being tried by a jury 
of his peers, the other is denied that privilege. Is the legis- 
lation of Georgia thus partial in its operation? But even in 
Savannah, he is entitled to a jury or not, according to cir- 
cumstances over which he has neither choice nor control: 
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If he is brought up before the Police Court of the city of 
Savannah, he is tried by the Mayor; if he is brought up be- 
fore the city Court, or before the Superior Court, he is tried 
by ajury. And whether tried by the one Court or the other, 
he is tried under the Act of 1843. If under that act he is 
entitled to a jury before any Court, he is entitled to a jury 
before every Court having jurisdiction of the offence—when 
jurisdiction is conferred, it is conferred in subordination to the 
rights of the accused, under the law for the violation of which 
he is put upon trial. 

It is, therefore, ordered that the judgment below be, and 
the same is hereby, set aside and declared to be utterly null 
and void, 

W. B. FLEMING, 


15th May, 1856. Judge E. D. Georgia. 


And now come the said The Mayor and Aldermen by 
Ward and Owens, and Lloyd and Owens, their Attorneys, 
within thirty days from the day when said decision was made, 
and except to the said decision and judgment of the Judge 
of the Superior Court upon the following grounds: 

ist. That the said decision is contrary to law. 

2d. Because his Honor erred in deciding that the ordinance 
of the city of Savannah, inflicting a penalty upon any one 
harboring or enticing seamen within the limits of said city, 
was illegal and void, 

3d. Because his Honor erred in deciding that the defend- 
ant, Hussey, was entitled to a trial by jury. 

4th. Because his Honor erred in deciding that the offence 
of harboring and enticing seamen, was one which required 
the verdict of a jury before any fine could be inflicted. 


Warp & Owens, for plaintiff in error. 


Harpen & Lawton, for defendant in error. 
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By the Court.—Lumprxtin, J. delivering the opinion. 


Can a municipal corporation legislate criminaliter upon a 
case fully covered by a State Law? 

I am aware that decisions may be found to support the affir- 
mative of the foregoing proposition. 1. Wend 237; 16 Ala. 
Rep. 400; 8 1b. 515; Bay. Rep. 382; 11. Mo.'61; 12 B. 
Munroe 25. Without stopping to investigate the applicabili- 
ty of these precedents to the point under enquiry, I ask, 
what limit will you set to this power? If it may legislate 
by an ordinance for any one offence, may it not for every 
crime embraced within the penal code? Arson in a town or 
city is provided for by the public law; why not pass a 
by-law prescribing another mode of trial, and a different pun- 
ishment for the same offence if committed within their 
limits? So of the crimes of forgery, counterfeiting, perjury, 
&c. Such 1 am sure, has not been the understanding of the 
country. 

Under the general grant of power delegated by the Act of 
1849, the city authorities may cover all cases not provided for 
by the paramount authorities of the State. Their code already 
fills a volume of some five hundred pages. All those ordi- 
nances regulating cemeteries, commons, markets, vehicles, 
fires, exhibitions, lamps, licenses, water-works, watch, police, 
city taxes, city oflicers, health, nuisances, &c., are legitimate 
and proper. Nay, I might go further, and concede, that 
where the State law defines an offence generally, and pre- 
scribes a punishment, without reference to the place where 
it is committed, in town or country, and the act when com- 
mitted in the streets and public places of the city, would be 
attended with circumstances of aggravation, such as an af- 
fray, for instance, the corporate authorities with a view to 
suppress this special mischief, might probably provide against 
it by ordinance; because that ingredient or concomitant of 
the crime might not be supposed to be included in the State 
Law. And this is going quite far enough. 
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But in 1843, the Legislature saw fit to enact a law for the 
identical offence for which Christopher Hussey was tried, 
for the city of Savannah and other sea-port towns in Georgia. 


Does it not seem anomalous that under the general grant of 
power, which I have already quoted, that they intended to 
authorize this corporation to enact a penal ordinance, for the 
trial and punishment of this identical offence in Savannah ? 

Again, the Act of 1849, declares that the Police Court of 
Savannah shall have cognizance in the first instance, of all 
ofiences against the laws of this State, touching said city. 
Harboring seamen is an offence against the laws of the 
State, touching said city. 

By the third section of the Act of 1843, Cobb 32, it is pro- 
vided that “if any person or persons shall harbor, secrete, 
entertain, lodge or keep, or shall directly or indirectly suf- 
fer to be harbored, secreted, entertained, lodged or kept in 
and about his house or premises, any articled seaman or ma- 
riner or apprentice, knowing the said seaman, or mariner or 
apprentice to have deserted from his ship, or vessel, such per- 
son or persons shall, on conviction, be fined a sum of not 
more than five hundred dollars, or imprisoned at the discre- 
tion of the Court.” 

Why was not the defendant tried for a violation of this 
act, under the jurisdiction given to the Police Court in 1849, 
instead of for a violation of the city ordinance, which is in 
conflict with the State law upon the same subject? When 
the State law declares, that this offence in the city of Savan- 
nah, shall be tried in a particular way, and, on conviction, 
punished in a certain sum, what fright {have the Mayor 
and Aldermen to change er alter the statute? In the lan- 
guage of the presiding Judge, “the law of the State is the law 
of the corporation upon this subject; and they cannot make 
another law for themselves.” 

It is argued that the inhabitants of the city can be twice 
taxed, and why not twice punished for the same offence. 
That the Legislature can levy a tax for the State an aduthorize 
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the corporation to do the same for the city. The obvious 
reply is, that the tax is not twice levied for the same pur- 
pose, Suppose the general Tax Act should provide, that a 
certain tax in addition to the State tax, should be assessed on 
the citizens of Savannah, for city purposes; would it not re- 
quire a most plain and palpable grant of power, to entitle the 
corporation to raise another tax for the same purpose? And 
that is the case which we are considering. 

And this brings me to the only remaining view which I 
shall present on this subject. Suppose the State and the city 
may legislate for precisely the same offence, and no more nor 
no less, which I only do for the sake of the argument; may it 
not be fairly inferred, that it was not so intended in the present 
instance? This offence of harboring seamen, was created 
by the Colonial Act of 1766—Prince 755; which act expir- 
ed by its own limitation; but was revived in 1785. In 1831, 
Cobb 623, the jurisdiction to try this offence was taken from 
the justices of the peace and given to the city authorities. 
In 1843, the Legislature passed an act defining and punish- 
ing this offence; under this act, the defendant was to be 
tried as all other persons are, accused of crime. The Act of 
1843 expressly repeals the Act of 1766, as revived in 1785. 

This means something. I am fully persuaded myself that 
the Legislature intended to assume the entire control and 
jurisdiction over this subject; and the mere fact of giving 
jurisdiction to the Police Court to try this offence as commit- 
ted against the State, did not either authorize the ordinance, 
or deprive the accused of being tried by a jury of the country. 

And I again gladly adopt the reasoning of the able Judge, 
who decided this case, upon this point. He remarks: “what 
a singular state of things would exist, were the contrary hy- 
pothesis true. A man harboring an articled seaman in Sa- 
vannah, may be tried by the Mayor, without a jury, where- 
as, another citizen accused of the same offence in any county 
of the interior, cannot be tried, except by a jury, and even 
in Savannah, he is tried by a jury or not, according to cir- 
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cumstances over which he has neither choice nor control.’’ 

And the same observation may have been made as to the 
punishment. The fine is restricted to either one sum or 
another, accordingly as he may be tried before the Mayor, or 
the City, or Superior Court; yet the individual is the same 
as well as the offence, without any circumstance of aggrava- 
tion or extenuation, as to the place of its commission, or in 
any other particular. 

It is needless now to make the question, whether the Leg- 
islature could confer a duplicate power of punishing crimes 
upon a Corporation. I am satisfied the Legislature has not 
delegated any such doubtful power, to say the least of it, in 


the present case. 
Judgment affirmed. 


McDonatp, J. Concurring. 


The defendant was prosecuted and convicted of the offence 
charged against him, before the Corporation Court of the 
City of Savannah for the violation of an ordinance of the 
city. The General Assembly of Georgia has passed an act, 
making it an offence punishable by fine, to harbor seamen. 
Instead of prosecuting the defendant fora violation of this 
State law, he was prosecuted, tried and convicted for the 
same offence, in violation of a city ordinance, The authori- 
ties of the city of Savannah cannot change, modify, or repeal 
a statute of the State. The legislative authority of the State 
is paramount to a like authority in any corporation, Even 
if the power existed in the Mayor and Aldermen of the city 
of Savannah, to legislate on this subject, it was in subordina- 
tion to the higher legislative power existing in the General 
Assembly, and it could pass no ordinance coming in conflict 
in any manner with a statute. 

But ifthe Mayor and Aldermen of the city of Savannah and 
the Hamlets thereof have power to legislate on this subject, 
whence did they derive it? In this State the people alone, 
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in which all legislative power primarily exists, can create a 
depository of that power. They can delegate that power, 
and they alone; and when they speak and confide it, and 
do not make it assignable to a particular body, there it abides, 
The Legislature cannot delegate its power. The people in 
their Constitution have declared where it shall exist, and by 
whom it shall be exercised. It is suflicient to say, that they 
have not authorized this great sovereign power of legislation 
to be partitioned and parceled out to counties or Corporation 
Courts, or any subordinate legislators. I do not hold that 
the Legislature cannot create a corporation, in virtue of its 
Constitutional power, and invest it with authority to pass 
by-laws. The ordinance, it is sufficient to say, under which 
the defendant was tried and convicted in the Corporation 
Court, is not a by-law. 

It is unnecessary to consider other points which the record 
presents. 

I concur in affirming the judgment of the Court below. 


Bennine, J. dissenting. 


h 


There is a statute of the State which, among other things, 
says that, “If any person shall harbor,” &c., “any articled sea- 
man,” “knowing the said seaman to have deserted from his 
ship,” “such person shall,” “on conviction, be fined in a sum 
of net more than five hundred dollars, or imprisonment at 
the discretion of the Court.” This statute was passed in 
1843. Cobb’s Dig. 32. 

In 1855, “the Mayor and Aldermen of the city of Savan- 
nah and the Hamlets thereof,” made an ordinance for Savan- 
nah, prohibiting the same acts that had been thus prohibited 
by the statute, but under a different penalty. 

This ordinance contained no provision for trial by jury. 

The judgment of the Mayor and Aldermen of the city of 
Savannah that was reversed by the Court below, was a judg- 
ment rendered in execution of this ordinance. 
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It was not denied by defendant’s counsel, that this judg- 
ment was right, if the ordinance was valid and the Mayor 
and Aldermen had cognizance of acts done in violation of 


the ordinance. 
The Court below thought that the ordinance was not valid, 
and therefere it held that the judgment was wrong. 


I think that the ordinance was valid, and, therefore, I think 
that the judgment was right. But in thus thinking, it is my 
fortune to differ, not only with the Court below, but with my 
associates of this Court. I proceed to give my reasons for 
my opinion. 

ist. Was the ordinance valid ? 

2d. If it was, did the Mayor and Aldermen have cogni- 
zance of offences against it? 

These are the two questions for my consideration. 

The ordinance was valid if the Legislature could and did 
authorize the Mayor and Aldermen to make it. This is mani- 
fest. 

That the Legislature had the power to authorize the May- 
orand Aldermen to make the ordinance, I have no doubt. 

Jury trial in offences of the kind in question, had not been 
in use at the time when the present Constitution was adop- 
ted, or at the time when any previous Constitution was adop- 
ted. Princes Dig. 755. 

But I forbear to go into the question, whether the Legis- 
lature had not the power to authorize the Mayor and Alder- 
men to make such an ordinance as the one in question, be- 
cause I do not know that either of the other members of 
the Court denies to the Legislature the power. I assume 
that the Legislature had the power. 

Assuming this, the question is, did the Legislature au- 
thorize the Mayor and Aldermen to make the aforesaid 
ordinance ? 

The most that the Legislature ever did in this ‘respect, it 
did by the third section of the Act of 1849, “amendatory of, 
and in addition to the various acts” previously “passed, in 





y2 SUPREME COURT OF GEORGIA. 


Mayor and Aldermen of Savannah vs. Hussey 


reference to the city of Savannah.” A part of that third 
section is as follows: “That the Mayor and Aldermen of the 
city of Savannah and the Hamlets thereof, be, and they are 
hereby vested with full power and authority, from time to 
time, to make, ordain and establish such by-laws, rules, regu- 
lations and ordinances as shall appear to them requisite and 
necessary for the security, welfare and convenience of the 
said city, or for preserving health, peace and good govern- 
ment, within the present or future limits of the same,” &c. 
Acts of 1849, 83. 

Did the Legislature, then, by this part of the third section 
of the act, authorize the Mayor and Aldermen to make the 
said ordinance ? 

It being assumed, as it has been by me, that the Legisla- 
ture had the power to authorize the Mayor and Aldermen to 
make the ordinance, the question, whether the Legislature 
did authorise them to make the ordinance, becomes simply 
a question of legislative intention. The question becomes 
this: Did the Legislature intend, by the aforesaid part of the 
third section of the statute, to authorize the Mayor and Al- 
dermen to make the ordinance? 

Now, that part of the section declared in so many plain 
words, that the Mayor and Aldermen might make such ordi- 
nances as “should appear to them requisite and necessary for 
the security, welfare and convenience of the said city, or for 
preserving health, peace and good government” within the 
same, 

If, therefore, the ordinance in question appeared to the 
Mayor and Aldermen requisite and necessary for the security, 
&c., of the city, that part of the section declared in so many 
plain words, that they might make the ordinance. 

And that the ordinance did appear to them requisite and 
necessary for the security, &c., of the city, is to be presumed, 
at least prima fuciec, from the fact, that they made the ordi 
nance. 
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Therefore, this part of the section declared in so many 
plain words that they might make the ordinance in question. 

But if this part of the statute said this in plain words, we 
are bound to hold that it intended this, for, in the interpreta- 
tion of a statute, the rule is, that we must first appeal to the 
words of the statute, and if they give a plain, unambiguous 
meaning, we must go no farther, but take the meaning they 
give, as the one intended by the statute. 

If then we interpret by this rule, the conclusion to which 
we are forced to come, is, that the Legislature intended to 
authorize the Corporation to make the ordinance in question. 

But, even if these words of the act were ambiguous, we 
should still have to come to the same conclusion ; because 
the ninth section of the act is such that it would require us 
todo so. That section is in these words: “That as often as 
any doubts shall arise in the construction of this act, or any 
act heretofore passed, touching the city of Savannah, the 
same shall in all Courts of law and equity, and elsewhere, 
be construed and taken most favorably for said corporation.” 

Thus then, whether we go by the leading general rule for 
construing all statutes, or by this special rule for construing 
this statute, the result is the same, and that result is the con- 
clusion, that the Legislature intended to confer the power to 
make the ordinance in question on the Mayor and Aldermen. 

But if the Legislature intended to confer the power, it did 
confer the power, because, (according to my assumption) the 
Legislature had the power to confer the power. 

My conclusion therefore is, that the Legislature authorized 
the Mayor and Aldermen to make the ordinance, and there- 
fore that the ordinance was valid. 

What is there to be urged against this conclusion? That 
evil would come of it? But a Court cannot set aside legis- 
lative intention, even although the Court may think that evil 
would come of enforcing such intention. Nor, when the 
words of the Legislature plainly, unmistakeably, indicate a 
particular legislative intention, is a Court at liberty to look 
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to the evil effects that would flow from the practical enforce- 
ment of that intention, as evidence to show that the Legis- 
lature could not have had the intention. 

But can it be urged, with truth, against this conclusion, 
that evil would come of it? What would come of it? 
This: The ordinance and the statute would both be in force, 
and therefore there would be two trials and two punishments 
for the same act; or the ordinance would repeal the statute, 
and there would be no trial or punishment for the act, except 
under the ordinance. But it might require both ordinance 
and statute to suppress the offence prohibited by them in com- 
mon, and if it would require both, then that both were in 
force would be a good and not an evil. And, for aught that 
appears in the case, it would require both to suppress the of 
fence. 

Or if the suppression of the offence wou!d not require both, 
it might be, that the one which it would require, would be 
the ordinance rather than the statute. It might be, that 
the statute would be found wholly ineffective to prevent the 
offence. And for aught that appears in the case, this was 
found true of the statute. In that event, if the ordinance 
went any way towards suppressing the offence, the ordinance 
was a good and not an evil. 

This, I think, is all that can be said, as to what would di- 
rectly and immediately come from admitting, as true, that the 
ordinance was valid. 

But, doubtless, an indirect or collateral result of admitting 
this ordinance to be valid, would be the obligation to admit, 
that the corporation might make valid ordinances on many 
other subjects, on which there existed State legislation. 

I cannot deny, that I think there is some danger in allow- 
ing to a corporation power to make ordinances on subjects 
on which there is general legislation. 

But I thinkt tha, in the first place, the danger is not of a 
very alarming kind; and in the second, that it is a danger 
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that, of necessity, has to be incurred to some extent, or all 
right to make any ordinance at all must be denied to a cor- 


poration. 

[1.] The danger does not appear to me very alarming, 
because I see limits and checks to the exercise of the power 
by a corporation, 

ist. The Constitution of the State. This gives exclusive 
jurisdiction to the Superior Courts, in all offences except 
“minor” ones that do not subject the offender to loss of life, 
limb, or liberty. 

2d. The liability of the corporation to lose its charter for 
an abuse of any of its franchises or powers, 

3d. In the case of a municipal corporation like the pres- 
ent: the frequency of the sessions of the Legislature, with 
its power to repeal, not merely any obnoxious ordinance, but 
the very charter itself. 

The mode and the frequency of the elections of the 
Mayor and Aldermen, and the extent of their power to repeal 
ordinances. 

Interest generally. It is the interest of the city, that no 
ordinance shall be made on any subject, if there already 
exists a sufficient statute on the same subject. And if any 
bad ordinance, of any sort, on any subject, shall be made, it 
will be the city that will be the chief suiferer. The Mayor 
and Aldermen represent the city, and they are composed of 
men of the city. 

[2.] But say that the danger is greater than I take it to be, 
is it great enough to require us to deny a corporation the 
power to make any ordinance at all? For if we say, that a 
corporation is to make no ordinance on any subjeet on which 
there is a general law, we in effect say, that a corporation 
shall make no ordinance at all. There is not a subject on 
which there is not some general law. There is not an act 
that a man can do, that will not, by virtue of some general 
law, be either right or wrong. The whole field of legislation 
is occupied by general law; but especially that part of the 
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field which the ordinances of a municipal corporation would 
be likely to select. On the subjects of the public peace, the 
public justice, the public security, the public morality, the 
public thoroughfares, on all subjects of police, there is gen- 
eral law of the most comprehensive kind. 

And whether general law exists in the form of a statute, 
or in the form of the common law, can make no difference. 
A law in either form is equally the will of the Legislature. 

But corporations from their very origin have been accus- 
tomed to make by-laws and ordinances on subjects on which 
there existed general law. And they have ever been sustained 
in this practice by the Courts. See ng. §& Ames, on Corp. 
14 A/a. R. 400. 

These things considered, then, I may say, that the argu- 
ment ab inconvenienti, is not sufficient, in my opinion, to 
disturb the conclusion to which I came from the words of 
the statute; which conclusion was, that it was the intention 
of the Legislature to authorize the corporation to make such 
an ordinance as the one in question, and therefore that that 
ordinance was valid. 

Assuming then that the ordinance was valid, the question 
is, did ;the corporation have cognizance of acts done in vio- 
lation of the ordinance ? 

And the answer to that question must be, that the corpo- 
ration did have. The first section of the same act of 1849, 
(p. 83,) says, that the Police Court of the city of Savan- 
nah “shall have cognizance in the first instance of all offen- 
ces against the laws of the State touching said city, including 
as well this law and the laws and ordinances hereafter to be 
enacted and ordained, as those which are now of force,” &c. 
“ Provided, nevertheless, that an appeal may be taken from 
any judgment or decision of said Court, (except a commit- 
ment for contempt,) to the Mayor and Aldermen of the city 
of Savannah and the Hamlets thereof, in Common Council 
assembled.” 
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If the several conclusions to which I have come are true, 
as I think they are, it follows from them, thatthe decision 
of the Court below was wrong. And therefore it is that I 
dissent from the affirmance of that decision by this Court. 


No. 13.—Jerrerson Roserts, plaintiff in error, vs. HEnay 
F, Wiiurnx Sen., defendant in error. 


(1.] A covenant “to offer to H. F. W. four promissory notes, with good and suf. 
ficient endorsers thereon,” does not bind the covenanter to make and offer 
his own promissory notes. 


[2.] The Courts cannot interpose terms which impose obligations on parties , 
not warranted by their covenant as expressed. 


Suit to recover rent. In Chatham Superior Court, decision 
by Judge Fremine. At chambers, 1856. 


This case was argued before Judge Fiemrye upon the fol- 
lowing statement of facts, 

ist. Henry F. Willink, Sr., leased certain property to E. 
F. Kinchley, on the eighteenth day of September, 1850, for 
the term of one year from November Ist, with the privilege 
of renewing the same for five years, stipulating that the les- 
see should on or before the first day of August in each year, 
tender to the said H. F. Willink, four promissory notes, with 
good endorsers, for the rent of the ensuing year. 

2d. That if at the expiration of the lease the lessees 
should desire to rent the said property for another year, it 
might be done by tendering four notes as aforesaid, endorsed 
as before, for the rent of the ensuing year, said notes to be 
tendered on or before the first day of August, as before. 

3d. E. F. Kinchley, some time in the year 1853, assigned 
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said lease to Robert Austin and by Austin to Roberts on 
June Sth, 1856. 

4th. After said assignments, and until the first of August, 
1855, the terms of the lease were complied with, by the tend. 
er and acceptance of the notes of E. F. Kinchley, endorsed 
as required by the terms of the lease. 

5th. The lease expired on the first day of November, 1855, 
unless renewed for one year by a compliance with its terms, 

6th. On or before the first day of August 1855, Jefferson 
Roberts, tendered his own note with good endorsers, endors- 
ed for the rent of the ensuing year, which was refused by 
Willink. 

7th. The notes of Kinchley endorsed for the said rent 
were not tendered. 

It is agreed between counsel for both parties that the 
above state of facts is correct, and that on said facts argu- 
ment shall be had, whether Roberts, the said assignee, is en- 
titled to the possession of said premises for the current year, 
or whether the lease did not expire on the first of November, 
1855, by the failure to comply with its terms. 

It is further agreed, that the rents due by the several ten- 
ants now in possession, shall be held up to await the decis- 
ion of said cause. Any tender of rent by Roberts being 
waived without prejudice to either party. 

JOHN M. GUERARD, 
Defendant’s Attorney. 
WARD & OWENS, 
Plaintiffs Attorney. 


LEASE. 
“GEORGIA, 


Cuatuam County. f 

“This indenture, made this eighteenth day of September, 
in the year of our Lord one thousand eight hundred and fif- 
ty, between Henry F, Willink, Senior, of the City of Savan- 
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nah, on the one part; and Edward F. Kinchley, now of the 
City of Augusta, of the second part, 

Witnesseth, that the said party of the first part, for and 
in consideration of the covenants aud agreements hereinafter 
and by these presents mentioned, to be kept by the party of 
the second part, doth grant lease and to farm let, unto the 
said party of the second part, al! that wharf lot in the city of 
Savannah known as Willink’s wharf, commencing at the 
Union Ferry wharf and running three hundred and thirty 
feet east on Savannah river to Lamar’s wharf, and extend- 
ing south to Bay street continued, save the south-west cor- 
ner as now in possession of the Savannah Gas company, 
with all the buildings on the same, save the one on the south 
side nearest the part of said lot in posséssion of the Savan- 
nah Gas company, and now occupied as a Block shop, to- 
gether with all and singular the appurtenances thereto be- 
longing or in any wise appertaining, to have and to hold the 
said wharf lot and buildings with the appurtenances, unto 
the said party of the second part, from the first day of No- 
vember next, for the full end and term of one year, then next 
ensuing. And the said Edward F. Kinchley, for himself, his 
executors and administrators, doth by these presents, covenant 
and agree, weil and truly to pay to the said Henry F. Willink, 
his executors and administrators, ihe full and just sum of two 
thousand dollars per annum, during the term aforesaid, in 
equal quarterly payments of five hundred dollars, the first 
payment to be made on the first day of February next. And 
the said Henry F. Willink, party of the first part, for himselt, 
his heirs, executors and administrators, covenants to, and 
with the said Edward F. Kinchley, party of the second part, 
that he, the said Henry F., will for each and every year, for 
the term of five years! next succeeding the first day of No- 
vember, eighteen hundred and fifty-one, if desired by the 
said Edward F., renew the lease upon the same conditions 
and covenants as are herein contained; Provided neverthe- 
less, that, the said Edward F. shall on or prior to the first 
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day of August, in each and every year of the said five years, 
offer to the said Henry F. four promissory notes, with good 
and suflicient endorsers thereon, for five hundred dollars 
each, payable on the first days of February, May, August 
and November, respectively, of the year next ensuing, said 
promissory notes, being the annual rent of two thousand 
dollars, due and payable as aforesaid. And provided, that, 
the said Edward F. may terminate the lease and decline re. 
newal thereof at the expiration of any year of the said five 
years. And that the said Henry F. doth further covenant 
to and with the said Edward F., that for and during the 
term of the aforesaid lease, or so long as the said lot and 
premises are kept by the said Edward F., that the said Hen- 
ry F. will keep the wharf, lot and buildings in good and 
proper repair, by repairing all injuries resulting from ordina- 
ry wear and tear and decay. And the said Henry F. further 
covenants to, and with the said Edward F., that he will re- 
move the house at present occupied as a Block shop, in this 
lease reserved, within fifteen days atter his receipt of a writ- 
ten notification to that effect, from the said Edward F., or that 
the same shall pass into the use and possession of the said 
Edward F., in the same manner as the other property in this 
lease demised. And the said Henry F. doth further cove- 
nant to aud with the said Edward F., that at the expiration 
of the five years herein meationed, that is on the first day of 
November, in the year one thousand eizht hundred and fifty- 
six, that he the said Henry F. will inake and execute to and 
with the said Edward F., a lease similar to these presents, 
save and except that the said Edward shall pay annually for 
said lot aid premises, (and a covenant thereof in said lease 
to be inserted,} the highest amount which any responsible 
person shall bona fide offer as an annual rent for said lot 
and premises, And the said Edward F. doth covenant with 
the said Henry F. that if the rents above mentioned shall re- 
main unpaid for the space of three days, next after the peri- 
od wherein the same ought to be paid, as above specified, 
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that then and in that case, it shall and may be lawful for 
the said Henry F., his executors and administrators, into and 
upon the said premises, and every part and parcel thereof, 
in the name of the whole, to re-enter and the same to have 
again, repossess and enjoy, and the occupier or occupiers of 
said demised premises from thence utterly to expel, remove 
and put out; and further the said Edward F., his executors 
and administrators, shall and will deliver peaceable posses- 
sion of the said premises in the same good order as they are 
now, fire, ordinary decay, and unavoidable accidents except- 
ed, at the full end and expiration of this lease or the renew- 
al, if such renewals are desired by the said Edward F., to 
the said Henry F., his executors; administrators or assigns. 
In witness wherecf, the parties to these presents have here- 
unto set their hands and seals, on the day and year first 
above written. 
Ht. F. WILLINK, [1. s.] 
E. F. KINCHLEY, [1. s.] 

Per R. AUSTIN, Atty. ” 

Signed, Sealed and delivered in the presence of 
Wiriiam J. Harry. 
W. Waraicur. 


R. Rarrorp, J. P. 


It was also admitted that the several renewals of said 
lease were made in these words: (except that the dates, con- 
tained in each of said renewals, were changed to suit the 
years in which said renewals were respectively made.) 

“The said Edward F, Kinchley, the lessee in the foregoing 
lease, having desired from the said Henry F. Willink, the les- 
sor, a renewal of said lease, and having prior to the first day 
of August 1851, tendered to the said Henry F, four promis- 
sory notes with good and sufficient endorsers thereon, for 
five hundred dollars each, payable on the first day of Febru- 
ary, May, August and November, respectively, of the year 
next ensuing, the said lease is revived, renewed, confirmed 
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and ratified, for the year from the first day of November 
next, with all the covenants and conditions in said lease 
written. Witness our hands and seals this 31st day of July, 
A. D. 1851. 
“H. F. WILLINK, {1. s.] 
EK. F. KINCHLEY, [1. s.] 
Per R. AUSTIN, Atty.” 
“In presence of 
T. J. KincHiey. 
W. H. Frazer.” 


After hearing argument, Judge Fremine decided that the 
tender of Roderts’ Notes, with good endorsers, was nota 
compliance with the terms of the lease. That Willink hada 


right to insist upon Kinchley’s notes, and these on/y, and 
these not being offered prior to the first of August, that the 
lease expired on the first day of November 1855, by the 
failure to comply with its terms; and sustained the plaintiff's 


right of recovery for use and occupation &c. 

Whereupon counsel for defendant excepted and assigns 
for error. 

ist. That the Judge erred in deciding that under the cov- 
enant for renewal contained in said lease, the notes of Ed- 
ward F, Kinchley endorsed by good and sutlicient endors- 
ers were required to be tendered. 

2d. That said Judge erred in deciding that the covenant 
for renewal contained in said lease was not complied with, 
by the tender of the notes of Jefferson Roberts, endorsed by 
good and suflicient endorsers. 

3d. That the Judge erred in deciding that the said lease 
expired on the first day of November 1855, by the failure to 
comply with its terms. 


Joun M. Gveranrp, for plaintiff in error. 


Warp & Owens for defendant in error. 
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By the Court——McDowatp, J. delivering the opinion. 


This case depends on the construction which ought to be 
placed on the covenants in the lease. The lease was assign- 
ed; and the question is whether the defendant in error was 
bound to receive the notes, with good endorsers, tendered by 
Roberts on or before the first day of August, 1855, for the 
rent. E. F. Kinchley, the lessee, expressly covenants 
and agrees, well and truly to pay to H. F. Willink, the 
lessor, his executors and administrators, the full and just 
sum of two thousand dollars per annum, during the time 
covered by the lease, in equal quarterly payments of five 
hundred dollars. He was bound by this covenant, notwith- 
standing the assignment of the lease. M@uriol vs. Mills 4 
Penn. Rep. 94. 

The defendant covenanted to renew the lease, upon the 
same conditions and covenants as in that lease contained, 
for each and every year, for the term of five years next suc- 
ceeding the first day of November, eighteen hundred and 
fifty-one, provided nevertheless, that the said Edward F. 
Kinchley should, on or prior to the first day of August, in 
each and every year of the five years, offer to the said 
Henry F. four promissory notes, with good and sufficient en- 
dorsers thereon, for five hundred dollars each, payable on 
the first day of February, May, August and November, res- 
pectively, of the year next ensuing, said promissory notes, 
being the annual rent of two thousand dollars due and pay- 
able as aforesaid. The only objection to the tender was, 
that the notes tendered were not the notes of E. F. Kinch- 
ley. 

[1.] The contract must be construed by the words, un- 
less there be some reason for taking the case out of this first 
great rule for the construction of contracts. Both parties 
have signed the lease, and the covenant of Kinchley is “to 
offer” to Willink four promissory notes with good and suffi- 
cient endorsers thereon, §c. Willink covenanted, on his 
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part, upon such offer, to renew the lease upon the same 
conditions and covenants as were contained in the original 
lease. The lease was assigned and the assignee, standing in 
Kinchley’s place, entitled on the one hand to the benefits, 
and on the other subject to all the liabilities of the covenants 
in the lease, offered four promissory notes with good and 
sufficient endorsers thereon, and claimed a renewal of the 
lease. Here was a literal compliance with the terms of the 
covenant. But it is insisted that Willink was entitled to 
Kinchley’s notes endorsed &c. Kincnley did not covenant 
to make and offer, nor to offer his four promissory notes, 
There may have been good reasons why he did not so stip- 
ulate, and there are, apparent on the face of the lease, good 
reasons why Willink did not require it, for he had the per- 
sonal guarantee of Kinchley in the express covenant in the 
lease, and he had the power to require notes with good and 
sufficient endorsers. 

[2.] It is sufficient, however, to say, that it was the contract 
of the parties, as we have shown, and we have no power to 
interpose terms which impose obligations not warranted by 
the contract as expressed. 

Let the Judgment of the Court below be reversed. 





No. 14.—James W. Jones, plaintiff in error, vs. Toe Crn- 
TRAL RAILROAD AND Banxine Company of Georgia, (les- 
sees of theAugusta and Waynesboro Railroads,) defend- 
ants in error. 


{1.] The fifth section of the Act of 1S47, “to define the liabilities of the several 
Railroad Companies of this State, for injury to or destruction of live stock, 
or other property,” &c., is repealed by the Act of 1854, “to define the liabili- 
ties of the several Railroad Companies of this State, for injury to, or destruc- 
tion of live steek,” &c. 
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Case in Chatham Superior Court. Decision by Judge 
Fremine. May, 1856. 


This was an action brought by James W. Jones, plaintiff, 
against the Central Railroad and Banking Company of Geor- 
gia, lessees of the Augusta and Waynesboro Railroad, under 
the fifth section of the Act of 1847. ‘That section is in these 
words: “Before entering on his duties, the engineer shall 
take and subscribe an oath to render a true account to the 
agent at the depot as above required of all property damaged 
as aforesaid, and any Railroad company employing an engi- 
neer to whom such oath has not been administered, shall pay 
each and every land owner through whose land the road 
runs, at the rate of five dollars per mile for each and every 
trip through said land.” See Cobb’s Dig. p. 

Plaintiff alleged in his declaration that®on or about the 
5th May, 1852, the Augusta and Waynesboro Railroad was 
leased to the Central Railroad and Banking Company, and 
that said lessee on that day commenced running a regular 
train of cars on said road, from Millen to the town of Waynes- 
boro; that from that time up to the day on which his suit 
was instituted, the defendant (lessee as aforesaid) has not 
administered the oath prescribed in said 5th section, to any 
of the engineers in their employ on said roads. He further 
alleges that he is a land owner in the county of Burke, and 
that said Road is located upon and runs over his land for the 
distance of one mile and a quarter, and that from the 5th 
May, 1852, to Ist April, 1854, the defendant (lessee as afore- 
said) ran one train on said road over his land, twice a day, 
which at the rate of five dollars per mile for each trip would 
amount to the sum of nine thousand four hundred and fifty 
dollars. That from the ist April, 1854, to the 12th Decem- 
ber, 1854, (the day of the commencement of this suit,) de- 
fendant had run two trains twice every day, which at the 
rates of five dollars per mile for every trip, would make the 
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sum of six thousand four hundred dollars, which added to 
the first above named sum, amounted to fifteen thousand 
eight hundred and fifty dollars, and which plaintiff demands 
as due to him from defendant, and therefore he brings his 


suit, &e. 

The defendant pleaded the general issue. 

Upon the trial before the jury, plaintiff submitted his tes- 
timony in proof of the allegations of his declaration and 
closed. Whereupon defendant’s counsel moved for a non- 
suit, on the following grounds: 

ist. Because the 5th section of the Act of 1847, is uncon- 
stitutional in this; 1, Thatit contains matter different from, 
and not embraced in, its title; 2. That it is a violation of the 
Sth article of the amendments to the Constitution of the 
United States, which prohibits excessive fines and cruel and 
unusual punishments; 3. That it impairs the obligation of 
contracts, and is destructive of vested rights. 

2d. Because the whole of said Act of 1847 is repealed by 
the subsequent Act of 1854. 

3d. Because plaintiif failed to prove that he was a /and 
owner, through whose land the road runs. 

4th, Because it plaintiff has proven that he is a /and own- 
er, and that the road runs through his land, his redress is 
against the Augusta and Waynesboro Railroad Company, 
and not against defendant. 

After hearing argument, his Honor the presiding Judge 
sustained the motion and non-suited plaintiff, on the grounds; 
1. That the 5th section of the Act of 1847, was unconstitu- 
tional, because it contains matter different from, and not em- 
braced in, the title of said act; 2. That the 5th section of the 
act of 1847, was repealed by the subsequent Act of 1854. 

To which decision counsel for plaintiff excepted and as- 
signs error. 


Jones AND Srvrais, for plaintiff in error. 


Gro. A. Gorpon, for defendant in error. 
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By the Court.—Brnnine, J. delivering the opinion. 


The question is, was the non-suit right? 

The non-suit was right if the fifth section of the Act of 
1847. “to define the liabilities of the several Railroad Com- 
panies of this State, for injury to, or destruction of live stock,” 
&e., was repealed by the act of 1854, “to define the liabili- 
ties of the several Railroad Companies of this State, for in- 
jury to, or destruction of live stock,” &e. 

The Act of 1847, prescribed a particular mode of redress 
for the injury or destruction of live stock, and other property, 
by the Railroad companies. 

The fifth section of the act was merely in part prescrip- 
tion of that mode, That section was as follows: “Before 
entering on his duties, the engineer shall take and subscribe 
an oath to render a true account to the agent at the depot, as 
above required, of all property damaged as aforesaid; and 
any Railroad Company employing an engineer to whom such 
oath has not been administered, shall pay each and every 
land owner through whose land the road runs, at the rate ot 
five dollars per mile, for each and every trip through said 
land.” Cobb’s Dig. 399. 

This section was merely a part of the means or mode ta- 
ken, to accomplish the end in view, which was redress for 
the injuring of live stock. 

The act of 1854, prescribed a different mode for accomp- 
lishing the same object. Its language is, “that from and after 
the passage of this act, the several Railroad Companies in 
this State shall be held liable, under the rules hereinafter 
prescribed,” &c. And then it proceeds to prescribe rules en- 
tirely inconsistent with those prescribed by the Act of 1847, 
that is to say, it prescribes a mode of redress that is incon- 
sistent with the mode of redress prescribed by the Act of 
1847, Acts of 1854, p. 93. 

The consequence is, that it repeals that mode, and there- 
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fore repeals the fifth section of the act, as included in that 
mode. 

And this conclusion derives support, if it needs any, from 
this, that the Legislature in passing these two acts, and the 
act of 1843, on the same subject, manifestly could not have 
intended to furnish these different new modes of redress, but 
must have intended by trying one mode after another, finally 
to perfect a mode and make that the ouly one, 

This being so, the non-suit was right. 

And if the non-suit was right for a reason so suflicient as 
this, it becomes unnecessary to enquire, whether it was not 
ulso right for the other reasons assigned in the bill of excep- 
tions. 

Judgment affirmed. 


No. 15.—Avuevstus Bonavp, plaintiff in error, vs, Fran- 
cis SorREL, defendant in error. 


{1.] Unliquidated damages cannot be pleaded by way of set off, either at law 
or in equity, unless there is some understanding between the parties express 
orimplied. under which the defence can be let in; or some special case 


taade by the Bill, as the insolvency, non residence of the Plaintiff &e. 


In Equity, in Chatham Superior Court. Tried before 
Judge Fremine at June term 1856. 


This bill was filed by Augustus Bonaud against Francis 
Sorrel, and alleges that on the 6th of June 1854, by Indent- 
ures of that date, defendant leased to complainant two stores 
with the cellars under them, in a building on Bay and Bull 
streets in the city of Savannah, for the term of three years 
from the Ist November 1854, for the annual sum of two 
thousand five hundred dollars, to be paid quarterly, That 
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complainant on said Ist November 1854 went into posses- 
sion of the premises and occupied the same by himself or 
under tenants until the 11th day of November 1855, paying 
the rent therefor as it became due. That on this last men- 
tioned day, a fire occurred in a part of the building not oceu- 
pied by complainant, doing considerable damage to a por- 
tion of the roof, but little or no damage to that part of the 
building or roof over the stores occupied by him, and that 
said roof could have been repaired without incommoding 
complainant in that portion of the building which he oecu- 
pied. 

The bill charges that notwithstanding this, and his objec- 
tion and protest thereto, defendant proceeded to make exten- 
sive repairs, additions and alterations in and to said premi- 
ses, adding on a fourth story to the entire building and ex- 
tending a new roof over the same: He alleges that said ad- 
ditions were not necessary to his business, and that while 
said work was going on his goods were exposed and injur- 
ed, that the obstructions by brick, mortar and materials, and 
the long continuance of the work, occasioned by said addi- 
tions, resulted in serious loss and injury to his business, be- 
ides the loss of rent from under tenants, 

The damage thus occasioned, complainant estimates at 
four thousand dollars more than sufficient to pay the whole 
rent due or to become due for the residue of the term. 

The bill further states that deferdant has instituted suit 
against him for the rent’due for the quarter ending Ist Feb- 
rary 1856, and threatens other suits as said rent becomes 
due. The bill prays that said suit be enjoined; that an ac- 
count be taken of the damages which he has snstained by 
the alleged wrongful and illegal acts of the defendant, and 
an offer to pay any difference which may be found against 
him, 

Upon hearing the bill, verified by affidavit, Judge FLemine 
ordered an injunction to issue, 19th May, 1856. 

The'answer admitted the lease referred to in the bill, the 
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occupation of the premises by complainant, but denied that 
he had any authority to sublet the same or any part thereof, 
without defendant’s permission in writing, which was never 
asked for or given; and that complainant’s claim to dama- 
ges from a loss of rent from sub-tenants is unfouuded., 

The answer further admits that a fire did occur as stated 
in the bill, and that a new roof and an additional story was 
put upon the said building, but denies, that the roof was put 
on by advice of defendant or at his suggestion, but the 
same was done at the instance of the agents of the In- 
surance companies, by whem said building was insured, 
That after said agents had decided to put on a new roof over 
the whole building, defendant admits, that he made a con- 
tract with a workman for the addition of another story, 
while said roof was ofl; as such addition at that time and 
under the circumstances could he done at one half the ex- 
pense, that it could be afterwards done for, by having the 
entire roof to remove, But detendant dehies that complain- 
ant sustained any injury from said repairs or the erection of 
said fourth story; that the time consumed in adding on said 
story was short, not more than three weeks; and that he oi- 
fered to permit complainant to remove his stock of goods 
until the completion of said work, and to release him fron: 
all rent from the time of the fire until said repairs were fin- 
ished, which complainant declined to do. He denies that 
complainant’s goods were injured, or that he lost any cus- 
tomers or trade by the obstructions complained of, or that he 
is entitled to any account or any deduction from his rent. 
That he, defendant, is perfectly solvent and able to respond 
to any judgment which in a Court of law may be rendered 
against him: and refers in support of his answer to severa! 
affidavits, of the agents of the Insurance companies, and me- 
chanics employed in the repairs of the house. 

Upon the filing of said answer defendant’s counsel move: 
for a dissolution of the injunction, and after argument had, 
the Judge granted the motion te dissolve the injunction and 


a» 
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dismissed complainant’s bill with costs, and counsel for com- 


plainant excepted, 
Harpen & Lawrov, for plaintiff in error. 
Warp & Owens, for defendant in error. 


By the Court.——Lumpxin, J. delivering the opinion. 


Without reviewing the propositions laid down by the 
counsel for the plaintiff in error or the authorities by which 
he seeks to sustain them, we ask what equity is there in this 
bill ? 

The general rule is incontrovertible both at law and in 
equity that unliquidated damages, cannot be pleaded by way 
of set-off unless there is some understanding between the 
parties, express or implied, under which the defence can be 
let in, or some special case made by the bill, as the Insolv- 
ency, non-residence, &c. of the plaintiff: and nothing of this 
sort exists here. Indeed, we are at liberty to assume, what 
we suppose to be true in point of fact, that Sorrel resides in 
the city of Savannah; and is fully able to pay all damages 
which may be recovered against him by Bonaud. 

And the remedy of Bonaud at law is not only full and ade- 
quate, but even more complete than in equity. He had no- 
thing to do, but to bring his action for damages on account 
of the alleged disturbance of his lease; and long before a 
recovery could have been had for the rent, he could have 
had his judgment to meet the plaintifi’s demands, that is, 
provided always, he was entitled to obtain a judgment. 

We can see serious difficulty and mischief resulting from 
the course contemplated by this Bill. Before the last install- 
ment for rent falls due, Bonaud might be evicted under 
paramount title; and what then would be the condition 
of the decree against him, for the whole amount of the rent 
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present and prospective? Again, to show the injustice of 
such a procedure, blending a claim for rent with a claim 
for damages, Judge FLEMING, very pertinently proposes the 
interrogatory, suppose Bonaud succeeds in establishing his 
claim, to $4,000 for damages, ought he not to be allowed to 
collect it forthwith? And would it be right to deduct from 
that amount rent not yet due? And thus make the tenant 
pay in advance, So, on the other hand if you do not deduct 
it, Sorrel will be injured for otherwise how can he get it, as 
he is under an injunction not to sue?” 

As to the other ground upon which the interposition of 
chancery is invoked, namely, that it will prevent a mulitplic- 
ity of suits, we do not feel its force. One suit will settle Bo- 
naud’s claim for damages: and by paying the rent as it falls 
due, quarterly suits at the instance of the landlord, will be 
entirely prevented. 

It is supposed that the case in 2 Schoals and Lefr’y 403, 
note, is an authority in conflict with the general doctrine so 
strongly laid down by Chancellor Kent in 3 Johns. ch. Rep. 
358, 7b. 575, 576 ; 4 ib. 287 and by Chancellor Walworth in 
Sth Paige 597, that there is no case, to be found, where un- 
certain damages have been set off, growing out of a breach 
of covenant, there being no express or implied agreement 
growing out of the transaction, and no special cause shown. 
But in this very case, so confidently relied on, the arbitra- 
tors by their award ascertained the unliquidated damages 
And so Judge Story treats this exceptional case, in discours- 
ing upon this subject. (Eg. Jur. p. 927 §& 1436 note. 

Judgment affirmed. 
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No, 16.—Jonn Driion, plaintiff in error, vs. Hiram W. 
Marrtox, defendant in error, 


{1.] The certificate of a County Surveyor that a tract of land had been surveyed 
and resurveyed is not admissible in evidence to prove possession. 


(2.] The resurvey of a tract of land, or entering on a tract of land for the pur- 
pose of making a survey, is not evidence to support an adverse possession. 


Action to recover land, in Bryan Superior Court. Tried 
before Judge Ftemine, December Term, 1856. 


This action was brought by Dillon, the plaintiff, against 
Mattox, the defendant, for the recovery of three hundred 
acres of land situated in the county of Bryan. 

Pleas, the general issue and Statute of Limitations. The 
possession by defendant was admitted. 

The main and only question in the case arose upon the 
admissibility of certain evidence on the part of plaintiff He 
first introduced a grant from the State to William Williams 
of a tract of land in said county, containing three hundred 
acres, dated 7th June, 1835, and duly recorded, the bounda- 
ries of which corresponded with the description of the locus 
in quo in the declaration. 

He next offered a deed from Williams to himself, of said 
land, dated 11th February, 1836, which was admitted. 

He proved that the premises in dispute were covered by 
the plat and grant to Williams. 

Plaintiff then offered, for the purpose of showing that he 
had exercised acts of ownership over the premises, and as 
evidence of possession in the year 1841, a plat of said land 
made on the — day of November, 1841, by Cyrus Bird, the 
County Surveyor of Bryan county, to which ‘plat was at- 
tached the following certificate, viz: 


VOL. xxI. 8 
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*Groraia, Bryan Counry, 

“The above plat represents three tracts of land owned 
by John Dillon, of Savannah, one 390 acre lot, granted to 
Wm. Williams, adjoining the Canoochie river, also oue_ tract 
of 150 acres granted to Wm. Williams, one tract of 550 acres 
granted to Abner Sweat; the above land was surveyed in 
1832 and 1833, resurveyed in November, 1841. 

“By CYRUS BIRD, CS.” 

He also proved the signature of Bird; that he had been 
County Surveyor, and was dead. 

To the admission of which, as testimony, counsel for de- 
fendant objected, because such a certificate could not be ad- 
mitted to prove the facts therein recited, and was not evi- 
dence in the case. 

The presiding Judge admitted the plat for the purpose of 
proving the /ocus in guo, but sustained the objection as to 
the certificate, and ruled the same out as illegal testimony of 
the fucts stated in it, To which ruling and decision plain- 
tiff, by his counsel, excepted. 

Plaintiff then introduced, as a witness, James Kennedy, 
who testified, that in 1846 he went with plaintiff to Bryan 
county, to superintend his hands in cutting wood. That 
Dillon told him he owned four thousand aeres of land in 
that neighborhood, and pointed out the land in controversy 
asa partof it. Thatas agent for Dillon at that time, he had 
wood cut off the land; acted as agent six or: eight months, 
during which time had cut wood on the land as occasion 
required; had been round the land and knew the bounda- 
ries, but was ne surveyor, Did not know how many trees 
he had cut. 

Esau Le: testified, that he had been employed under Ken- 
nedy in 1846, to cut timber on the land in dispute and ad- 
joining lands; that he knew the land; had once carried the 
chain when it was surveyed. Did not know how much 
timber was eut. ‘Thathe was in Dillon’s employment eight 
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years; had charge of the land after Kennedy left. Lived on 

a tract belonging to Dillon, about a mile and a quarter from 

the one in dispute. Considered he had possession of the 

tract in dispute, as much so as the one on which he lived. 

Had cut wood upon it, but could not say how much, 
Plaintiff here closed. 


Defendant introduced, 

ist. A grant from the State to William Wilder for seven 
hundred aeres of land in Bryan county, dated — day of 

1819. 

ad. A deed trom Wilder to Ebenezer Jenckes, of said tract, 
dated — day of June, 1828, 

3d. A deed from Jenckes to Mattox, the defendant, dated 
— day of ——, 1853. 

ith. A survey made under rule ef Court in this case, show- 
ing that the grant to Wilder covered the land granted to 
Williams in 1835. 

William H. Edwards swore that he was the surveyor un- 
der the rule of Court, and that the plat produced in Court 
was correct, and that the Wilder grant covered the Williams 
grant. Had lived near the land all his life, and had never 
seen acts of ownership exercised over it. Dillon had cut 
some trees on it, and had a landing on it for shipping his 
wood, but it had also been used by himself and his father; 
believes it was a common landing. Knows nothing of his 
own knowledge of Wilder, or a bridge on the land. 

Lli Futch swore that he knew a bridge called Wilder’s 
bridge on the land in dispute. Wilder left Bryan county 


many years ago, Was present when Edwards run the Jand. 


Knew the land for thirty years, and saw the bridge; no set- 
tlement on it, and bridge swept away in 1824. A poor 
widow lived in a shanty on Dillon’s land, but not on the 
land in dispute. 
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The testimony here closed, and under the charge of the 
presiding Judge, the jury found for the defendant. 
Whereupon counsel for the plaintiff tendered his bill of 
exceptions, and assigns for error, that the Judge erred in 
refusing to admit in evidence the plat and certificate thereto 
attached, made and certified by Cyrus Bird, County Surveyor, 


Luoyp & Owens for plaintiff in error. 
Harpen & GuerArp for defendant in error. 


By the Court, McDonatp, J. delivering the opinion, 


[1.] The certificate of the County Surveyor was admitted 
for all that it could legally prove, and perhaps more. The 
certificate, as an original paper, was notevidence, The certi- 
ficate of the Surveyor, so far as the document was concerned, 
could do no more than authenticate a copy from the record 
in his office, and that might have been submitted to the jury 
to prove the /ocus. This seems to me to be the proper con- 
struction of the acts of 1819 and 1830. Cobb 272 and 273. 
The latter act, from which it is claimed that official certifi- 
cates of matters of fact are admissible evidence, cannot, in 
my opinion, receive such a construction. The proviso would 
forbid it, for it declares that nothing in that act contained 
“shall be so construed, as to prevent any Court to require 
the production of the original to which said certificate may 
appertain.” 

The plat of the premises sued for, and the certificate ap- 
pended thereto, to prove that the plaintiff had exercised acts 
of ownership over them, and that he was in possession in 
1841, were inadmissible for that purpose. The processioning 
of lands, or a resurvey, is not evidence of either possession 
or ownership. They may be evidence of metes and bounds. 

The only case in which the law makes the plat of a sur- 
vey, when recorded and certified by the County Surveyor, 
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admissible as evidence of title, is wnen the route of a water 
course, which is the boundary of a tract of land, is so changed 
as to leave the whole or part of the tract of land on the op- 
posite side from that on which it was at the time of the sur- 
vey, and the County Surveyor is called on to make an accu- 
rate survey of the part of the tract cut off Cobb 718-719. 
[2.] The certificate contains statements which cannot be 
proved in that way: Ist. That the lands were owned by 
John Dillon.. 2nd. That they were granted to the individu- 
als named. 3d, That they were surveyed in 1832-3, and 
resurveyed in 1841, The first two points, it is proper to say, 
are immaterial in this case, as the plaintiff had submitted 
competent evidence to the jury in reference to the same mat- 
ter—the grant to Williams and the deed from Williams to 
plaintiff; but the resurvey cannot establish a possession to 
bar him who has the rightful title. A possession, to have 
that effect, must be open, notorious, visible and continued. 
An entry, merely for resurvey, is neither an open, noto- 
rious nor a continued possession, and is perfectly consistent 
with an acknowledgment of the better title of the other party. 
To bar the older title, there must be a possession, such an 
one as may indicate to the owner that there is an adverse 
claimant of his land. Passing through a tract of land, or 
around it, and marking trees, is no such possession. It is 
no disseizin. The Court was therefore right in rejecting the 
evidence, whether we consider the mode of proof, or its rele- 
vancy to the issue; and the judgment must be affirmed, 


Judgment affirmed. 
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Kew ell and ryan vs. Stiles. 
No, 17.—Tnomas M, Newz. anp JoserH Bryan, Adm’r, 
plaintiff in error, vs. Witttram H. Stites, Ex’or, defend- 


ant in error. 


1.] Equity will not reform a contract oa the ground of mistake, ualess the 
allegations in the bill are sufficient to show clearly, that it was really by mis- 


take that the parties, one and all, entered into the contract. 


In Equity, in Chatham Superior Court. Decision by 
Judge Fiemine, at chambers, 31st April, 1856. 


This bill was filed by Thomas M. Newell and Joseph 
Bryan, administrator of Joseph Baneroft, deceased, against 
William H. Stiles, surviving executor and trustee under the 
will of Joseph Stiles, deceased, to restrain defendant from 
toreclosing a mortgage, and for reforming the same. 

The bill alleges that said Joseph Stiles, deceased, in and 
by his last will and testament, amongst other things, devised 
and bequeathed a certain house and lots at Mon/gomery, to 
his executors to be held and used and appropriated as a place 
of public worship. That Benjamin EF. Stiles, and defendan 
William H. Stiles, were appointed executors. 

That “there being but one person residing at and in the 
vicinity of Montgomery, and no means or inducement to 
maintain and support a place of public worship, and the pre- 
mises being in a dilapidated condition, and yielding no profit, 
in proceedings in equity instituted in Chatham Superior 
Court in 1853, a judgment and decree was made, authorizing 
said executors to sell the said premises, reserving a suita- 
dle lot for public worship, and to invest ihe proeeeds in some 
productive stock, or in such manner as they may deem most 
advantageous to enable them to carry out the objects of the 
testator.” 

That complainants, Newell, and Joseph Bancroft, became 
the purchasers of the property at private sale, from the exec- 
utors, for the sum of two thousand doilars, 
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That during the negotiations for said property, which were 
had with Benjamin FE, Stiles one of the executors, who has 
since died, it was the agreement and understanding of the 
parties that upon the payment ot $500 in cash, the balance, 
if secured by mortgage and the interest paid annually, could 
stand over for years and be paid at convenience, as the pro- 
ceeds of the sale was tor the purpose of investment, in order 
io Carry out at some future period the benevolent objects of 
the testator. 

The bill further charges, that five hundred dollars being 
paid in cash, the parties went before the defendant, who was 
an attorney at law, to prepare and execute the notes and 
mortgage tor the balance. That the notes were, by accident, 
mistake, or misconception of the agreement of the parties, 
drawn payabie one day after date, and the mortgage to secure 
the same executed accordingly. That defendant is now pro- 
ceeding to foreclose said mortgages, notwithstanding the 
interest has heen paid punctually, and the funds are not wan- 
ted to accomplish the wishes of the testator. The bill prays 
for an injunction and a reform of the instrument, 

The answer admits the charges of the bill as to the will 
of Joseph Stiles; the decree of chancery authorizing the 
sale and the purchase as therein stated; but denies that there 
was any accident, mistake or misconception in executing the 
notes and mortgage. ‘That there was no specific agreement 
or understanding, as to any definite period of indulgence ;> 
that if-the interest was paid up annually and promptly, the 
collection was not likely to be pressed for some time. The 
answer further states, that complainants have failed to pay 
said interest for two years, although it has been demanded. 
That one of the purchasers and mortgagors is dead, and the 
property has been sold and is now in the possession of third 
persons. The defendant insists upon his right to foreclose, 
and collect the notes, and that plaintiff’s bill should be dis- 


missed. 
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Upon the bill and answer and after argument had, Judge 
Fiemine refused the injunction and dismissed the bill. 
Whereupon counsel for complainants excepted and assigns 


error. 


Henry Wriiiiams, for plaintiff in error, 
L. S. DeLyowx, for defendant in error. 


By the Court.—Bennixe J. delivering the opinion. 


Was there any equity in the bill? If there was, the de- 
cision of the Court below was wrong, for that decision amounts 
to saying that there was none. 

The bill states in substance, that it was agreed by and be- 
tween Thoias M, Newell and Joseph Bancroft as parties on 
the one side, and Benjamin E, Stiles and William H. Stiles, 
as parties on the other, that the parties on the respective 
sides should enter into a contract with each pther, to consist 
of the following terms, viz: That the former two parties 
should buy of the latter two, a lot of land situated at Mont- 
gomery, for the price of $2,000, of which $500 was to be paid 
in cash, and the interest of the remainder annually, and the 
principal at the time “when the increased population and 
extended settlement at Montgomery, should warrant and ren- 
der necessary the erection” there “of a house of public wor- 
ship.” 

The contract then, into which the parties agreed to enter, 
was according to the bill to consist of these terms. 

It is true that the bill also states, that the parties “calcula- 
ted,” that the point of time aforesaid when the principal was 
to become due, would not arrive until “at least’? ten years 
after the date of the contract. But the bill does not say, that 
this calculation was to make any part of the terms of the 


contract, 
The bill then states in substance, that the said parties in- 
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stead of entering into a contract to consist of these terms, 
entered into a contract consisting of the following terms, viz: 
A purchase of the lot by the former two parties from tlfe 
latter two, in consideration of $2,000, $500 paid in cash, 
and the balance secured by two notes and a mortgage paya- 
ble one day after date. 

This, then, was the contract into which the parties did 
enter. ; 

The bill then says, that it was by mistaze that this con- 
tract was entered into instead of the former one. 

And relying on this allegation of mistake, the bill prays, 
in effect, that this contract may be changed into the former 
one. 

In determining whether the ground of mistake supplied 
any equity to the bill, the first enquiry must be one-of fact; 
whether it was really by mistake, that the parties entered 
into the latter contract; whether the parties, one and all, 
really thought they were entering into the former contract at 
the time when they entered into the latter. 

Now a mistake may be in a matter of fact, or in a: matter 
of law. And if in this case, the mistake, if there was one, 
was a mistake in a matter of fact, it must have consisted in 
this, that in entering into the contract, the parties supposed 
that the notes and the mortgage were expressed to be paya- 
ble, not one day after date, but, as to the interest, annually, 
and as to the principal, at the time when “the increased 
population and extended settlement at Montgomery should 
warrant and render necessary the erection of a house of pub- 
lic worship.” 

And if the mistake was in a matter of law, it must have 
consisted in this, that the parties supposed that notes and 
a mortgage, payable one day after date, were of the same le- 
gail effect as they would have been, if they had been payable, 
as to the interest, annually, and as to the principal, not before 
the time, “when the increased population and extended set- 
VOL, xxI, 8a 
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tlement at Montgomery should warrant and render necessary 
the erection of a house of public worship.” 

/ And whether the mistake, if there was one, was of the 
one sort or the other, it was necessary that it should bea 
mistake in which, each and all of the four persous who were 
parties to the contract participated. .?dams Eq. 171. 

Now, there is no allegation in the bill to the effect, that 
any one of the four parties to the contract, executed the con- 
tract by any mistake of fact; that is to say, there is no alle- 
gation in the bill to the effect, that when any one of the four 
parties to the contract executed the contract, he thought that 
the notes were payable, not one day after date, but as to the 
interest, annually, and as to the principal, at the time, should 
it ever arrive, “when the increased population and extend- 
ed settlement at Montgomery, should warrant and render 

- hecessary the erection of a house of public worship,” 

The allegations of the bill are not sufficient then to show 
that there was really any mistake of fact. 

Nor is there any allegation in the bill, that can be constru- 
ed into a statement, that Benjamin FE. Stiles, one of the four 
parties to the contract, entered into the contract under any 
mistake as to what would be its legal effect; entered into the 
contract, under the supposition, that the contract would have 
the same legal effect that it would have had, if the notes and 
mortgage had been made payable, not one day after date, but 
as to the interest, annually, and, as. to the principal, at the 
time, should it ever arrive, “when the increased population 
and extended settlement at Montgomery, should warrant and 
render necessary, the erection of a house of public worship.” 

Nor is there, as to any one of the other of those parties to 
the contract, any precise and direct allegation, that he thought 
that the note and mortgage, although in deffer, payable oue 
day after date, were in /aw payable, as to the interest, annu- 
ally, and as to the principal, when the increased populat'on 
of such a place as Montgomery should warrant and render 
necessary a house of public worship at it. It seems, that 
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when the contract was entered into, Montgomery had but a 
single inhabitant, and that the parties themselves “calcula- 
ted,” that it would not acquire a sufficient number of other 
inhabitants to need a house of worship, under “at least” ten 
years. 

And it is hard to believe, that such an allegation could be 
made of any four men of average sense, especially if one of 
them was a lawyer. 

The allegations in the bill, on the subject of mistake, are 
extremeiy vague and weak. 
¢@ Upon the whole, this Court is of opinion that the allega- 
tions of the bill do not state a case, either of mistake in mat- 
ter of fact, or of m'stake in matter of law. They come near- 
est to stating a case of mistake in matter of law; but even 
in the fullest stated cases of mistake in matter of law, relief 
in equity, is rather the exception than the rule. Stor. £q. 
§ 110 ef seq. , 

And the present case, if technically complete, would pre- 
sent no very strong claims to be an exception to the general 
rule. It is a case in which, vendees ask to be relieved from 
having to pay three-fourths of the principal of the purchase 
money, until a time when the number of the inhabitants at 
a particular place shall have so increased as to require, for 
their use, a house of worship at that place. And for aught 
that appears, that time is ages off 
Judgment affirmed. 





CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF CHORGH, 


AT MACON, 


JANUARY TERM, 1857. 


Present—JOSEPH H. LUMPKIN, ) 
CHARLES J. McDONALD, + Judges. 
HENRY L. BENNING, } 


No. 18.—Executors of Rowe t, ef al. plaintiff in error, vs. 
executor and Administrator of Neves, defendant in 
error. 


To « Dill brought in Baker county, a demurrer was siled, which, by consent 
of counsel, was argued in Dougherty county. The judgment: was rendered 
there, the Judge directing the Clerk of Dougherty to transmit the decree over. 
ruling the demurrer, together with all the papers in the case, back to the Clerk 
of Baker Superior Court, and that the interloeutory order be entered on the 
minutes of Baker Superior Court. /leld, That the writ of error, should be 
sued out in Baker county, and the record made out and transmitted to this 


Court by the Clerk of that county, and not of Dougherty. 


In Equity, in Baker Superior Court. Decision by Judge 
Perkins, May Term, 1855. 


This case was pending in the Superior Court of Baker 
county, and came up for trial on a demurrer filed at May 
Term, 1855, of that Court. It not being convenient to hear 
argument at that term of the Court, the presiding Judge, by 
consent of counsel and request of both parties, ordered “the 
Clerk of said Court to transmit to the Clerk of the Superior 
Court of Dougherty county, all the papers in the cause, and 


VOL. XXE. -9 
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that said demurrer be argued at the next ensuing session of the 
Superior Court of Dougherty county.” In pursuance of said 
order, all the papers were transmitted to the Clerk of Dough- 
erty county, and during the session of the succeeding Supe- 
rior Court of that county, after liearing argument, the Judge 
overruled the demurrer, and sustained complainant’s bill; 
and further ordered “that the Clerk of this Court transmit 
the said order and decree overruling the demurrer, together 
with all the papers in the cause, back to the Clerk of Baker 
Superior Court, and that said Clerk enter said decretal order 
on the minutes of Baker Superior Court.” 

To this decision counsel for defendants excepted and as- 
signed error. The bill of exceptions, writ of error and cita- 
tion, were all filed in the Clerk’s office of Dougherty county, 
and the transcript of the record was certified and sent up to 
the Supreme Court from that office. 

The case being called, counsel for defendants in error, m0- 
ved to dismiss the same, because the bill of exceptions, writ 
of error and citation, were filed in the Clerk’s office of Dough- 


erty county, when the same should have been filed in the 
Clerk’s office of Baker county, where the cause was pending, 
and the record should be certified and sent up by the Clerk 


of that county. 


RockweE Lt, for plaintiffs in error. 


Seaporn Jones and S, T. Bairey, for defendants in error. 
By the Court.—Lvumpxin, J. delivering the opi: ion. 


From which county should the record in this case have 
been transmitted, Dougherty or Baker? 

The bill originated and was pending in Baker county. By 
the consent and for the convenience of counsel, the demur- 
rer was argued and decided in Dougherty. The papers in the 
case having been transferred by the Clerk of Baker, under 
an order of the Court after judgment upon the demurrer was 
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rendered; they were directed to be re-trausferred by the 
Clerk of Dougherty, to the otlice’to which they belonged, 
with instruc.ons to enter the interlocutory decree in Baker 
county. 

The bill of exceptions was certified by the Judge for Baker 
county. But counsel for the plaintiff in error, finding the 
papers, in point of fact, still in possession ot the Clerk of 
Dougherty, files the bill of exceptions, writ of error, citation 
and notice under the old law, there, and has the transcript 
made out and certified by that Clerk. In legal contempla- 
tion, the papers never were in the Clerk’s office of Dougherty 
county. For safe-keeping, the Clerk was made, it is true, 
their custodian for the time being; and the instrument of 
the Court, for returning them to the office to which they right- 
fully belonged, The decision was made at chambers. One 
of the solicitors might have taken charge of the papers, This 
is customary. ‘The decision complained of was ordered. to 
be entered upon the minutes of Baker Superior Court. It 
could have been recorded no where else. The Clerk, there- 
fore, of Dougherty was not the keeper of these records, and 
consequently the transcript made out and sent up by him 
has no more authority than if copied and forwarded by any 


other person. 
Writ of error dismissed. 


No. 14.—Cazres H. Bioop, plaintiff in error, vs. James E, 
Martin, defendant in error. 


No. 20.—James E. Marry, plaintiff in error, vs, Cares H. 
Boop, defendant in error. 


These two cases were consolidated and argued together. 


A plaintiff in attachment was enjoined trom selling the attached property. The 
levying officer, in his presence, sold a part of that property, he saying neith- 


er yea nor nay, in the matter. Held, That he violated the injunction. 
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In Equity, in ‘Beowae Superior Count. Before ALLEn, 
Judge. May Term, 1356. 


This was a bill filed by Caleb H. Blood against Elijah 
Johnson, James FE, Martin, and others. 

Complainant alleged, that about the last of the year 1854, 
he purchased from Johnson one half of his turpentine dis- 
tillery, situated on the Chattahoochee river, in Decatur county, 
with all the fixtures ad tools belonging thereto, together with 
the three acres of land on which said distillery was located, 
and that he and Johnson formed a partnership for the purpose 
of carrying on the turpentine business. That partnership 
commenced Ist January, 1855. 

The bill charges various acts of negligence and misman- 
agement on the part of Johnson; that he was greatly em- 
barrassed in his private business and appropriated large 
amounts of assets belonging to the company to the paymeut 
of his individual debts, and converted the property of the 
firm to his own use and benefit. That by such negligence, 
mismanagement and mal-appropriation, the business of the 
firm was greatly injured; its sifairs emBarrassed and dam- 
aged, and complainant would be involved in great loss. That 
he had made large advances to sustain and carry on the 
business, and that Johnson was insolvent. 

The bill further charges, that on the 11th Feb,, 1856, about 
forty attachiaents were issued trom a Justice’s Court against 
Johnson, and that they had been levied upon the land and 
personal aiid belonging to the partnership. That this 
had brought the operations of the firm to a close, That 
James IX. Martin was the principal attaching creditor, who 
was proceeding to sell under the order of the Justice, various 
articles of property belonging to the partnership, and not 
subject to said levy and sale, and which were first liable for 


y 
the partnership debts, and to complainant for his advances 


to and forthe firm. 
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The bill prays for a dissolution, account, and the appoint- 
ment of a receiver, and for an injunction to enjoin the sale 
under the attachments. 

The Court appointed a receiver and granted the injunction 
which was duly served. But the constable under the order 
of the justice of the peace, in disregard and violation of the 
injunction, proceeded to sell so much of the property levied 
on, as was necessary to pay the cost. Martin was present 
at the sale, had a conference with the justice and constable; 
said publicly that he would have nothing to do with it, that 
they were the officers of the law and knew their duties, but 
did not prohibit the sale, or use any means to prevent it. 

The amount of sale was $130. Upon application to the 
chancellor, he ordered a rule nisi to issue, against Martin, to 
show cause why he should not be fined and imprisoned for 
the violation of the injunction. Upon service of the rule on 
Martin, he appeared and filed his answer, upon the hearing 
of which, the Court considered it insufficient, and ordered 
him to pay a fine of $130, and that he be held in custody of 
the Sheriff until it was paid. 

To this decision both parties excepted; Martin, because 
the fine or imprisonment imposed on him was contrary to 
law, as he had not violated the injunction ; and complainant, 
because the order should have compelled a restitution, or at 
least have provided indemnity to him, which was not done 
by inflicting a fine upon defendant. 

Afterward, defendant Martin put in his answer to the bill, 
and moved for a dissolution of the injunction: after argu- 
ment, the Judge ordered the injunction to be dissolved, so far 
as relates to the individual property of Johnson, (enumera- 
ting it) and that if the receiver had sold any of said property, 
he pay the proceeds to James E. Martin, the plaintiff in the 
attachments. 

To which decision and judgment, complainant’s counsel 
excepted and assigns error. 

VOL, XxI. 9a 
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Lyon, for Blood. 


B. Hitt, for Martin. 


By the Court—Bernnine, J. delivering the opinion. 


In this case there were exceptions taken on both sides. 

On the side of the defendants, Martin excepted. He ex- 
e2pted both to the granting of the rule nis?, and to the grant- 
ing of the rule absolute. 

He says that, no foundation of evidence was laid for the 
rule nisi to rest on. He says that, no evidence of any sort 
had been laid before the Court on the question whether he 
had violated the injunction or not, at the time when the rule 
nisi was granted. This is his ground of exception to the 
granting of the rule nisi. 

It is not clear that this ground is true in point of fact. All 
the evidence on the subject is what is contained in the reci- 
tal to the rule xist and in these words of the recital: “It 
being represented to the Court,” &c. 

A representation may be under oath, Therefore it is not 
a necessary inference from these words, that the representa- 
tion to which it refers, was not under oath. 

Slight evidence is sufficient to justify a judgment nisi. 

There might have been, if there was not, strong evidence 
presented to the Court, to justify this judgment nisi ; for in 
the further progress of the case, it was shown that Martin 
had violated the injunction. 

It is to be presumed therefore, we think, that the Court had 
before it sufficient evidence to authorize it to grant the rule 
nisi. H.very presumption is to be made in favor of the judg- 
ment of a Court that has jurisdiction, 

But if it be true, that the injunction had in fact been vio- 
lated by Martin, it can be a matter of little or no practical im- 
portance, whether proof that it had been violated was presen- 
ted to the Court or not, at the time when the Court granted the 
tule nisi. 
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Is it true, then, that the injunction had been violated? 
The injunction was, that Martin should abstain from selling 
the property that had been seized under his attachments, A 
command to him to abstain, was a command to him to ab- 
stain not only by himself, but also by his agents. 

The attaching officer was his agent, so far as to be bound 
to abstain from selling the attached property, if instructed to 
do so by him. 

It appears from the answer of Martin himself, and also 
from other evidence, that the attaching officer sold a part of 
the attached property, that Martin was present at the sale; 
that he and the attaching officer were seen to consult togeth- 
er; that he did not direct the officer to abstain from selling 
the property; but said publicly, that he would have nothing 
to do with the matter; that the officer knew his duty. 

Under such circumstances, the act of the officer in selling 
a part of the property, must be considered as the act of him, 
Martin. And if so, the act wasa breach of the injunction. 
We think it was a breach of the injunction. 

If Martin had told the officer not to sell the property, and 
the officer, disregarding the instruction, had of his own will- 
fulness sold the property, the case might have been different. 

So much for the exceptions on the side of the defendant. 

Blood, the plaintiff, complains, that the judgment rendered 
by the Court against Martin, for violating the injunction, gave 
him, Blood, no redress. And, secondly, that the order of the 
Court dissolving the injunction, to some extent, was improper. 

As to the first ground of complaint, we hardly think that 
the Court intended its judgment rendered for the violation of 
the injunction, to receive the construction which the counsel 
of Blood put upon it, viz.: a construction by which the sum 
of $130, which the judgment exacts of Martin, was to be 
paid to the S¢ate as a fine, rather than to the receiver of the 
property levied on, to stand in the place of the property from 
the sale of which, it had been raised. For unless the Court 
had intended the money to take the place of the property, it 
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is difficult to conceive why the Court should have set the 
sum to be paid by Martin, at $130, the precise sum raised 
from the sale of the property. 

We merely say, therefore, in relation to this judgment, that 
it ought to be put in such a form, as not to leave it doubtful 
whether the money raised by the sale of the property, was to 
take the place of the property. We think it ought to be made 
to take the place of the property, and to be held by the re- 
ceiver as the property would have been held. 

As to the judgment dissolving the injunction. The at- 
tachments were levied on certain property that belonged to 
the partnership of E. Johnson & Co., and also on certain 
property that was the separate property of Johnson. The 
injunction commanded Martin to abstain from selling any 
of the attached property. The judgment was that so much 
of the injunction as restrained Martin from selling the sepa- 
rate property of Johnson, be dissolved. 

And a dissolution of the injunction to this extent was 
manifestly right. Blood’s mere partnership with Johnson 
could give him no rights by which he could prevent the sep 
arate creditors of Johnson from proceeding against Johnson, 
and Johnson’s separate property. 


Judgment modified. 


No, 21.—Wnhrieur Brapy, assignée, plaintiff in error, vs. 
James Litt ts, et al., defendants, and Tuomas C. Sutti- 
van, Claimant, defendaut in error. ; 


[1.] Parties to the record and interested in the event of the suit, are incompe- 
tent witnesses, never admitted but from the necessity of the case. 

[2.] Ifthe evidence in an issue tried by the Court, was sufficient to warrant the 
judgment, independent of illegal evidence admitted by him, the judgment wil! 
not be disturbed. 
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.] Positive evidence should contro! and outweigh negative evidence. 


[: 
[4.] The clerk’s minutes should show the entire proceedings of the Court, and 
the Judge’s entries on the docket, showing the manner in which cases are 


disposed of, should be transferred to the minutes, when orders, and verdicts, 


s 


éc., do not show more fully the action of the Court. 


Claim, in Sumter Superior Court. Tried before Judge 
Atten. March Term, 1856. 


This was a motion to have entered on the minutes of 
the Court, nune pro tune as of November Term, 1846, an 
order dismissing the levy in this case; which order it was 
alleged was obtained at said Term of the Court, and for 
some cause was not entered upon the minutes. 

The motion was resisted. 


Claimant offered in evidence the Claim Docket, and upon 
which, at November Term. 1846, was the entry, “ Levy 
dismissed.” 

He also proved by Judge Warren that he presided at 
that term of the Court, and that said entry was in his 
hand writing, and must have been made at the time it pur- 
ports to be. 

Claimant then offered himself, (being an attorney at law,) 
as a witness. He was objected to; objection was overruled, 
and counsel excepted. He testified, that at November Term, 
1846, said case having been called, said levy was dismissed, 
and he drew up the order and handed it to the clerk. 

Plaintiffs proved by Geo. M. Dudley, E. R. Brown, and B. 
Hill, Esqrs., that they were the attorneys for plaintiffs in this 
case, and were all at November Term, 1846, and that they 
heard nothing nor knew nothing of the dismissal of said levy 
at that term of the Court. 

The presiding Judge, after hearing the testimony, granted 
the motion, and counsel for plaintiff except to the decision, 
and assign error. — 





134 SUPREME COURT OF GEORGIA. 


Brauy vs. Little. 











Strusss, Hint & Tracy, for plaintiff in error. 
Suttivan, for defendant in error. 
By the Court, McDonatp, J., delivering the opinion. 


[1.] There ave two questions made in this record. Was 
the evidence of Thomas C. Sullivan properly received? is 
the first. He was claimant, a party to the record and inte- 
rested, The facts proven by his evidence, are not such facts 
as a party is allowed, from the necessity of the case, to tes- 
tify to, and we think the Court erred in admitting him asa 
witness, But the issue between the parties was tried by the 
Court, and there having been no jury, there was no motion 
for a new trial. 

[2.] Ifthe judgment of the Court was warranted by the 
evidence, excluding the claimant’s testimony, it ought to 
stand. The Court’s entry on the docket, at November Term, 
1846, was “Levy dismissed.” The then presiding Judge 
was examined and testified, that the entry was in his hand- 
writing, and must have been made at that time. This is 
the legal evidence in support of the motion. The evidence 
against it is all negative in its kind. 

[3.] The witnesses were at Court, and one of them em- 
ployed as attorney in the case of another claimant, and none 
of them heard or knew any thing of the dismissal of the 
levy. This proof is all consistent with the existence of the 
fact contended for by claimant, for it is by no means certain 
that the levy was not dismissed because these witnesses did 
not know or hear it. The evidence of Mr. Hill, who testi- 
fied to an understanding between plaintiff and claimant, that 
the case in which he was claimant should be tried last, does 
not aid the plaintiff. Under such an agreement, it is proba- 
ble that the levy in the case which was to be tried last would 
be dismissed, if the levies in the cases which were to be 
first tried were dismissed. There is nothing in the plaintiff’s 
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evidence to overbalance the entry on the Court’s docket, and 
the evidence of the presiding Judge who made it. 

[4.] It was the duty of the clerk, unless special orders 
were handed him instead thereof, to transfer to his minutes 
the entry of the Judge on his docket, opposite each case, 
as a part of the proceedings of the Court, in all cases where 
verdicts are not rendered, and in those cases the entry of the 
verdict will be sufficient; but all the proceedings of the 
Court, even continuances, should be placed upon the min- 
utes. The entry of levy dismissed, made on the Court’s doc- 
ket, not having been transferred to the minutes at the proper 
time, there was no error in the Court's ordering it, when the 
omission was discovered and the proof made. 


Judgment affirmed. 


No. 22.—Jostan Vinson ef ai., plaintiffs in error, vs. Pratt 
& McKenzie, defendants in error. 


{t.] The acceptor of a bill of exchange, and ‘a drawer, residing in different 
counties, cannot under the Constitution be sued in the same action; but if 
bills of exchange were-held to be promissory notes, then the suit should 
be brought in the county of the acceptor’s residence, who stands in the place 
of the .maker. 

[2.] On contracts made in one State, to be performed in another, if they bear 
interest, the law of the State where they are to be performed governs the 
rate of interest to be paid. 


Complaint, in Calhoun Superior Court. Before ALisn, 
Judge, May Term, 1856. 


This was an action brought by Platt & McKenzie, plain- 
tiffs, against Josiai Vinson and Alexander Marshall, defend- 
ants, on a bill of exchange drawn by Vinson and accepted 
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by Marshall. Vinson resides in the county of Calhoun, 
Marshall in the county of Clay. The action was instituted 
in Calhoun county, and service of the writ acknowledged by 
Francis T. Cullens, defendant’s attorney. 

The bills of exchange were drawn in the county of Cal- 
houn, Geo., and made payable at Apalachicola, Florida, were 
duly protested for non payment after acceptance, and suit 
brought against drawer and acceptor. 

Defendants demurred on the ground that Marshall being 
a citizen, resident in the county of Clay, could not be sued 
in the county of Calhoun. 

He also pleaded. 1. The general issue. 2. Want of no- 
tice on part of Vinson that said bills were ever dishonored, 
3. That there was no averment of any endorsement which 
would give plaintiff a right of action against them jointly. 

The Jury, under the charge of the Court, found a verdict 
for plaintiffs, whereupon defendants moved for a new trial 
upon the following grounds: 

Ist. Because the Court erred in overruling defendants’ 
demurrer. ; 

2d. Because it did not appear by the pleadings that the 
clerk had issued another or second original and copy there- 
of for the defendant, Marshall, the acceptor of said bills of 
exchange, and who was at that time a resident citizen of 
Clay county. 

3d. Because the Court overruled defendants’ objection to 
the acknowledgment of service by attorney. 

4th. Because the Court erred in overruling defendants’ 
objection to the joinder of drawer and acceptor in the same 
action. 

5th. Because the Court erred in overruling defendants’ 
objection to the introduction as evidence, the Notarial acts 
and protests, when it did not appear that said original pro- 
tests or copies thereof, had been filed at the first term of the 
Court. 








MACON, JANUARY TERM, 1857. 137 


Vinson vs. Platt & McKenzie. 


6th. Because the Court erred in refusing to charge as re- 
quested by defendants, “that the drawer is not liable unless 
demand of payment was made upon the acceptor at the 
maturity of the bills, and notice of his refusal to pay, giv- 
en to drawer &c.” 

7th. The Court erred in charging the jury, that the inter- 
est was to be computed according to the law of the place of 
action and not where the contract was to be performed. 

8th. Becaus» the Court erred in charging the jury, that in 
order to recover, it was not necessary for plaintiffs to prove 
that notice and protest of the bills and non payment had 
been given to Vinson the drawer. 

9th. Because, the verdict of the jury was contrary to law. 

10th. Because, the verdict is without legal evidence. 

The motion for a new trial having been overruled, coun- 
sel for defendants excepts and assigns error on all the 
grounds taken in the rule for new trial. 


Hives Hott, for plaintiffs in error. 
No counsel appeared for defendants in error. 


By the Court——Mc Donan, J. delivering the opinion. 


[1.] This action was brought in the county of the residence 
of the drawer, and the acceptor was called out of his county 
to answer. On this ground the defendant’s counsel demur- 
red to the plaintiff’s declaration, for the want of jurisdiction 
of the Superior Court of the county of the residence of the 
drawer of the several bills of exchange sued on. The Court 
overruled the demurrer and sustained the jurisdiction of the 
Court. This decision is excepted to. By the Constitution 
of this State, of 1798 as originally adopted, all civil cases 
(not respecting title to land) were required to be tried in the 
county of defendant’s residence, except in cases of joint obli- 
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ronan 


gors residing in different counties, which might be tried in 
the county of the residence of either. By the amended Con. 
stitution of 1810 and 1811, joint promissors were placed on 
the footing of joint obligors in this respect. The constitu. 
tion was further amended in 1842 and 1843 so as to author. 
ize a maker and endorser or endorsers of promissory notes 
residing in different counties in this State to be sued in the 
county of the maker’s residence. The Constitution does not 
embrace bills of exchange, by words nor by necessary impli- 
cation, and therefore parties to bills of exchange residing in 
different counties cannot be joined in the same action, 
They must be sued separately and each in the county of his 
residence. 

The point made in the pleadings in this case is, whether 
the acceptor residing in a different county from that in which 
the drawer of the bills of exchange resides, can be joined in 
the action with him and be brought to his county to answer, 
The view already presented disposes of this branch of the 
case. But I will present a view suggested by my brother 
Lumpkin as the basis of his judgment, and which would 
lead to the same result, independent of the construction 
which we have placed on the Constitution. 

Bills of exchange are either included in the Constitution 
or they are not. If they are, and the acceptor takes the 
place of the maker of the note, and the drawer the place of 
the endorser, then by the very terms of the Constitution, suit 
must be brought in the county where the acceptor—the mak- 
er resides. If they are not included in the amended Consti- 
tution, still, in analogy to this provision, and all the other 
analogies of the law, the action should be located where the 
party primarily liable, resides. 

[2.] The Court charged the Jury that interest was to be com- 
puted by the law of the place where the suit is instituted, 
and not by the law of the place where the contract was to 
be performed, and exception was taken to this charge. The 
contract was made in Georgia, but it was to be performed in 
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Florida. There are some decisions seemingly the other 
way, but the general rule is, that where interest is payable 
on contracts, it is to be paid according to the law of the 
place where the contract is to be performed, Story’s Con- 


fiict of Laws, 4th Ed. § 291. 


Judgment reversed. 





No. 23.—Apo.rnus G. Exam, plaintiff in error, vs. W. A. 
Rawson, ef al. defendant in error. 


The principal and sureties in a promissory note were sued jointly, and judgment 
and fi. fa. went against them jointly. The sureties paid off the fi. fa. and the 
Sheriff made an entry to that effect onthe f. fa. 

Held, That the sureties had no right to return the f. fa. and take outa ea. sa. and 


arrest the principal. 


Ca. sa. in Sumpter Superior Court. Before ALLEN, Judge 
October Term, 1856. 


The facts of this case are these—William A. Rawson 
brought an action of assumpsit to February Term, 1855, of 
Sumpter Superior Court, against Adolphus G. Elam as prin- 
cipal and Paschal H. Wooten and Solomon Harrell, as secu- 
rities, on a joint and several promissory note, payable to W. 
D. Cobb & Co., and transferred to plaintiff. At September 
term 1855, of said Court, the following verdict was rendered 
by the jury, to-wit: “We the jury find for the plaintiff the 
principal sum of one thousand eight hundred and fifty three 
dollars and thirty-six cents, with interest and costs of suit.” 

Upon this verdict the following judgment was entered, viz.: 
“Whereupon it is considered by the Court that the plaintiff 
do recover of the defendant the sum of one thousand eight 
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hundred and fifty three dollars and thirty-six cents for his 
principal debt and the further sum of ninety one dollars and 
eight cents for his interest up to this date, and the further 
sum of sixteen dollars and seventy-five cents for costs of suit, 
in this behalf laid out and expended, and the be defendant 
in mercy, &c. 
“Judgment signed this third day of September, 1855. 
“WORRILL & BROWN, 
“Plaintifis Attorney.” 


On the twenty-seventh day of September, 1855, the follow- 
ing ji. fa. issued, viz: 

SratTe or Georeia, ) To all and singular the Sheriffs of said 
Sumprer County. f State—Greeting : 

We command you that of the goods and chattels, lands 
and teiements of Adolphus G, Elam, principal, and Paschal 
H. Wooten and Solomon Harrell, securities, you cause to be 
made the sum of one thousand eight hundred and fifty-three 
dollars and thirty-six cents principal, and the further sum of 
ninety-one dollars and eight cents interest, up to the third day 
of September, 1855; and also the further sum of sixteen dollars 
and seventy-five cents for costs, with interest on the principal 
sum from the said third day of September, 1855, which Wil- 
liam A. Rawson lately in our Superior Court, for said county, 
recovered against said A, G. Elam, principal, and Paschal H. 
Wooten and Solomon Harrell securities, for principal, interest 
and cost; and that you have the said severalsums of money 
before the Judge of said Court, on the fourth Monday in 
February next, to render to the said William A. Rawson, &c. 

On the twenty-second January, 1856, this 77. fa. was levied 
on two negroes belonging to Wooten; and soon afterwards 
about the twentieth February, 1856, was paid off in full by 
the securities; Wooten paying one thousand and fourteen 
dollars, and Harrell one thousand and twelve dollars and 
eighty-two cents, and the respective amounts endorsed on 


the ji. fa. 





¢ 
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Afterwards, on the thirteenth day of June, 1856, at the in- 
stance of the securities and for their use and benefit, a capias 
ad satisfaciendum was issued by the Clerk of the Superior 
Court of Sumpter county, against Elam, Wooten and Harrell, 
commanding the Sheriff of said county to take the body of 
Elam, and him safely keep, so as to have his body before 
the Superior Court of said county on the second Monday in 
September, next, to satisfy William A. Rawson, the sum of 
$1,853 36 principal, and the sum of $91 OS interest, to third 
September, 1855, and also the further sum of $19 25 for 
costs, Which lately in said Court, said Rawson recovered 
against said A. G. Elam, principal, and Wooten and Harrell, 
securities, 

Upon this ca. sa., Adolphus G. Elam, on the second July, 
1856, was arrested, and gave bond with William D. Yarbo- 
rough as his security, conditioned to appear at the next 
Superior Court of Sumpter county, and then and there stand 
to and abide by such proceedings as may be had, in rela- 
tion to his taking the benefit of the honest debtors’ act, &e. 

At the Term of the Court to which the ca. sa. was returna- 
ble, counsel for Elam, moved the Court to dismiss it, upon 
the following grounds, viz.: 

ist. Because the fi. fa. was fully paid off before the ca. sa. 
issued, 

2d. Because the ca. sa. issued for the use of the plaintiff 
against all the defendants, 

3d. Because there was no judgment against the securities, 
Wooten and Harrell. 

4th. Because the parties being sued jointly, final process 
must issue against them jointly, and not severally. 

" 5th, Because final judgment cannot be entered up against 
one of the defendants for the use of two others, 

6th. Because Wooten and Harrell having paid off the f.. 
fa., and that too, without any judgment against them, gave 
them no right toaca. sa. against Elam, but their remedy was 
an action at law. 
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The Court refused to dismiss the ca. sa., but allowed plain- 
tiff to amend the judgment, so as to conform to the declara- 
tion and ji. fa. 

And Elam, the principal, having failed to appear as condi- 
tioned in his said bond, the Court adjudged said bond for- 
feited, and gave judgment against him and his security, Yar- 
borough, for the full amount of the principal, interest and 
cost of the original fi. fa. 

To all of which rulings, decisions and judgment, Elam by 
his counsel excepted and assigns error thereon. 





W. D. Exam and Jno. A. Tucxer, for plaintiff, in error. 


Haweins, for defendant in error. 


By the Court.—Brnnina, J. delivering the opinion. 


A main question in this case is, whether the sureties, after 
paying off the fi. fa. had the right to return it, and take out 


acd. sa. 
It was not insisted for the sureties, that the common law 


gave them such a right. 

Nor was it insisted that any statute did, if the statutes were 
to be taken literally. And it is manifest from a bare reading 
of the statutes on the subject, that not one of them, if so ta- 
ken, does. See the statutes. Cobb’s Dig. 592, 593, 594, 595, 
597, 598, 599, 600. 

The Act of 1845, might have given such a right, if it had 

not been confined to cases that had occurred before its pas 
sage. 
Such a right then, not having been given by the common 
law, or by any statute, if the statutes, be construed by their 
letter, the question, is whether a liberal construction ought 
to be applied to the statute, so as to make them, or some of 
them, give the right. 

And we think not. 
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The common law leans towards that construction of all 
statutes, which is in favor of personal liberty, not that which 
is against personal liberty. 

And our own constitution contains a section in these 
words: “The person of a debtor, where there is not a strong 
presumption of fraud, shall not be detained in prison after 
delivering bona fide all his estate, real and personal, for the 
use of his creditors, in such manner as shall hereafter be 
regulated by law.” Cobb’s Dig. 1125. 

We think, therefore, that none of the statutes can admit of 
a construction that would have given the right to these sure- 
ties, to return the fi. fa. and take out the ca. sa., consequently, 
we think that the ca. sa. was void; and therefore, that the 
Court below erred in not sustaining the motion to dismiss it 
on the ground that it was void. 

It is needless to consider the other grounds of the motion. 


Judgment reversed 





No. 24.—Rocer Q. Dickerson, plaintiff in error, vs. Kepar 
Powe Lt, defendant in error. 


{2.] A judgment of foreclosure of real estate, that the mortgagee do recover of 
the mortgagor so much (naming the several sums,) for his principal, interest 
and costs; that the equity of redemption in and to the mortgaged premises, 
be forever barred and foreclosed, “and that such other proceedings be had, as 
are pointed out in the statute, in such case made and provided,” is sufficient. 


(2.] Where the identical title in ejectment, has been decided in a claim case, 
between the same parties, it is an estoppel. 


Ejectment, in Baker Superior Court. Tried before Judge 
ALLEN, at November Term, 1856. 


This was an action of ejectment by Kedar Powell against 
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Roger Q. Dickerson, for the recovery of two lots of land, 
numbers 278 and 279, in Baker county. 

Plaintiff introduced in evidence a grant from the State and 
a regular chain of title of both lots, down to Joseph B. Shores, 
A mortgage from Shores to himself, dated the first August, 
1840. The judgment foreclosing said mortgage, the levy on 
said lots under the mortgage fi. fa., the sale thereof by the 
Sheriff, and the Sheriff’s deed to him, dated the fifth Septem- 
ber, 1843. He proved defendant’s possession of the premises, 
and the value of the rent, and closed. 

Defendant offered in evidence a deed from Joseph B. 
Shores to Philip P. Clayton, dated thirtieth January, 1841, 
ulso a mortgage of the premises from Clayton to himself, da- 
ted twenty-seventh October, 1841, and the rule ns? and ab- 
solute foreclosing said mortgage. 

To the admission of which last, plaintiff objected, on the 
ground that said rule absolute was a general judgment against 
said Clayton, and not against the mortgaged premises, and 
contained no order to sell and was therefore a nullity. The 
Court sustained the objection, and defendant excepted. 

Defendant then offered said rule as a part of his color of 
title, and it was admitted for that purpose alone. 

It was then admitted that the mortgage fi. fa. in the case 
of Dickerson vs, Clayton, was levied on lot number 279; and 
defendant offered a deed of said lot from the Sheriff of Baker 
county dated fifth December 1848, and reciting that said lot 
was sold under the fi. fa. of Dickerson vs. Clayton. The Court 
only allowed said deed to be introduced to show color of 
title to which defendant excepted. 

Philip P. Clayton testified, that he was the owner of the 
two lots in controversy in 1841, and purchased them from 
Joseph B. Shores, knew of the mortgage to Powell about the 
time he purchased, and told Shores that he must take it up, 
which he did, and delivered the same to witness, before he 
paid him for the lots, and after witness purchased them, he 
executed a mortgage thereon to Dickerson, and knows noth- 
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ing more of said mortgage. Knows nothing of the claim 
interposed, ner was Mercer the agent of witness in attending 
to said claim. 

Defendant then offered in evidence the record and judg- 
ment in a claim case tried at December Term, 1847, of Ba-+ 
ker Superior Court, wherein Roger Q. Dickerson was plain- 
tif in mortgage ft. fa., Philip P. Clayton, defendant, and Ke- 
dar Powell claimant, for lots number 278 and 279, and the 
verdict finding the property subject to said fi. fa., and the 
refusal of the Court to grant a new trial; to the introduction 
of which record, plaintiff objected, on the ground that as 
the judgment of foreclosure of said mortgage was a nullity, 
the judgment in the claim case predicated thereon was like- 
wise null and void. ‘The Court sustained the objection, and 
rejected the testimony, to which defendant excepted. 

Defendant then proved that Joseph B. Shores was a wit- 
ness in said claim case, and being dead, offered a brief of the 
evidence taken and filed in said case, for the purpose of prov- 
ing what said Shores testified to om the trial; his written de- 
positions were not in oflice, but lost; plaintiff objected to the 
introduction of said brief; the Court sustained the objection, 
and defendant excepted. But the Court admitted the record 
of said claim ease for the purpose of showing that there had 
been an issue upon the same subject matter between the same 
parties, with a view to prove aliunde that Shores was a wit- 
ness and what he testified to on said issue. 

Defendant’s counsel requested the Court to charge the 
jury: 

That if they believe from the evidence that Powell deliv- 
ered up his mortgage to Shores, to enable him to make a 
title to Clayton, it is such an act as estops Powell from set- 
ting up a claim or title to the land under his mortgage, against 
Clayton or his privies, and that he is not entitled to recover 
in this action. 

Which charge the Court refused to give, but charged the 
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jury, that it required an instrument in writing of as high 
dignity to discharge or release a mortgage as the mortgage 


upon the debt it was made to secure, and that must be paid or 
given up in order to discharge the mortgage lien. 

To all ef which charge, and refusal to charge, defendant's 
counsel excepted. 

The jury found for the plaintiff 

And detendant by his counsel, assigus error on all the 
rulings, decisions, aud charges and refusals to charge, above 


excepted to, 
Vason; Crark, for plainti# in error. 
Lyon & Sms, for defendant in error. 
By the Cowrt.—Lumpxis, J, delivering the opinion, 


[1.] Phis case depends upon the validity of the rule abso- 
lute, at the instance of Dickerson against Clayton, in Bake; 
Superior Court, December Term, 1853. It recites that the 
defendant had failed to pay into Ceurt the principal and in- 
terest due upon the mortgage debt, er to show any cause, 


why the equity of redemption in aud to the mortgaged pre- 


mises should tet be forever barred and foreclosed. And 


therefore, it was “ordered and adjudged by the Court that 
the plaintif’ do have and recover of the defendant the sun 


of three thousand five hundred and fifty one dollars princi- 
pal, the sum of five hundred and tweity-nine dollars and 
sixteen cents interest, aud the sum of five dollars twenty-iive 
cenis costs, aud that the equity of redemption of the dciend- 
ant in and to lots cf land number 279 and 280, of the 11th 
district of originally Karly now Baker county,’—and divers 
other lots therein mentioned, “together with all the rights 


} ” fens, thancrnot ] 208 —_ } . . 
thereof, from thenceforth be barred and foreclosed, and such 
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other proceedings be had, as are pointed out in the statute, 
in such case made and provided.” 


Is not this substantially a decree for the sale of lands sct 


forth in the rule? The amount ef the debt is specified ; 


ry 


the equity of redemption foreclosed, The statute proceeds, 
that “the Court shall give judgment for the amount which 
may be due on such mortgage, and order the property to be 
sold in such manner as is prescribed in eases of execution. 
Cobb 570, 571. In ordering. therefore, such other proceed- 
ings to be had,as are pointed out by the statute, the Court 
did in effect order the ad ity to be soid in such manner as 
is preseribed in cases of execution, 

Knowing as we do, nee this form of foreclosure has been 
quite comamon in the State, we should hesitate to declare it 
void, and thus shake the foundation to the title of a large 
amount of property. 

Conceding that there was irregularity in the foreclosure, 
still according to the opinion of this Court, in Harford’s 
case, decided at Sayunna, Jannary 1856,it would not be 
void, and conse ‘onid not be collateraliy attacked. 

f2.] When the morteag of. fu. issuing on the foreclesure we 
have just been considering, was levied on the land, the sub- 
ject matter of the present ejectment, it was eluimed by Kedar 
Powell, and, upon the trial of the claim invelving the identi- 
cle tit'e now In dispute, the same was found cd the ‘ iry and 
adjudged by the Couit, to be subject to th re execu- 
tion, and not vith property of Powell, We rold pi Powell 
is concluded by this judgment. It involved not mnily the 
same property, a was between the same partics, to-wit: 
Dickerson cn the one part as plaintiti in #2 fa, and Powell 
on the other, Powell is clearly estopped by it; and this 
view of the subject must settle the litigation between the 
parties and supersede the necessity of considering any other 
questions made by the bill of exceptions. 


Judgme nit reversed 
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No, 25.—Jorzn Hatt, plaintiffin error, vs. Tue Srare or 
GrorerA, defendant in error. 


[1.] Under the Act of 1856 to simplify the method of carryiug cases to the Sn- 
preme Court, the certificate of the Judge should contain a mandate to the 
Clerk to make out certify and transmit to this Court a complete copy of the 
record: otherwise it is not a writ of error in terms of that statute. 

[2.] The defendent in a criminal case, is entitled to appear and demand his 
trial and have said demand put upon the minutes, notwithstanding the for- 
feiture of his bond for non-appearance, provided there be a jury in the box 


qualitied io try the cause when the demand is made. 


Indiclment for Larceny, in Sumter Superior Court. Be- 
fore AtLrey, Judge, October Term 1856. 


The ouly question in this case, is one of criminal practice, 

The case having been called in its order and the defend- 
ant failing to appear, an order was taken to forfeit his bond 
for appearance : afterwards and during the same term of the 
Court, defendant appeared and made a demand for trial and 
moved that the same be entered on the minutes of the 
Court. 

The presiding Judge refused the motion, upon the ground, 
that the case having been called in its order and the bond 
forfeited, it was too late for defendant to make a demand for 
trial as provided by statute; that he could only make such 

demand upon the call of the case for trial or before, and not 
" afterwards. 

To which decision and ruling, the defendant by his coun- 

sel excepts, and assigns error. 


McCoy & Hawkxrys, for plaintiff in error. 
Evans, Sol. Gen. per Lyon, for State. 
By the Court.—Lumurxiy, J. delivering the opinion. 


The bill of exceptions in this case was certified, under the 
old law, and contained no mandate to the Clerk, as required 
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by the late act. In Webd, vs. Hicks, decided at this place, 
June 1856, this Court held, that the defect was fatal and in- 
curable, and dismissed the case. We see no reason, to change 
that opinion. This is no writ of error, as prescribed by the 
last Legislature. And it is upon a writ of error alone, that 
vauses can be heard, under the Constitution, in this Court.— 
Formerly, the mandate to the Court below, emanated from 
this Court: Now, from the circuit Judge, who certifies the 
bill of exceptions, and without this, the Clerk has no author- 
ity to send up the record. It must not be left to his discre- 
tion, whether he will transmit the record or not. But coun- 
sel for the State, very properly we think, agree to waive this 
objection and allow the case to be heard and determined up- 
on its merits. 

The case having been called and the defendant failing to 
appear, his bond was forfeited; subsequently and during the 
same Term—but at what period, does not appear—-when there 
was a jury empannelled and qualified to try the cause, the 
accused came into Court, demanded his trial and moved to 
have his demand placed upon the minutes, Which motion, 
was refused by the Court, upon the ground, that when thie 
case was called and the bond’ forfeited, was the only time 
when the defendant was entitled to maké his demand. 

Such is not the language of the code. 

It enacts that, “any person against whom a true bill of in- 
dictment is found for an offence not affecting his or her lite 


may demand a trial at the term when the indietment -is 


found, or at the next succeeding term thereafter; which de- 
mand shall be placed upon the minutes of the Court; and 
if such person shall not be tried at the term, when the de- 
mand is made, or at the next succeeding term thereafter, 
provided that at both terms there were juries impannelled 
and qualified to try said prisoner, then he or she shall be 
absolutely discharged and acquitted of the offence charged 
in the indictment.” Cobb 836. 

Its terms are plain. They are imperative. It is a law, 
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not to be construed, but executed. For myseif I believe it 
to be a good act. It amounts to little more than this, a no- 


tice to the State, setting down the cause peremptorily for trial 


at the next term; when that term arrives, tle case is under 
the control of the State. It has the whole term totry it. It 


may he called up, on the first or on any other day of the 


term. 
But with the reasonableness of the law—we have nothing 
We have given to it, in our judgment, the only 
meaning of which itis susceptible. If the Legislature is dis- 
satisfied with the law or the interpretation, let it change or 
repeal it. In this case, there is ve doubt but that the State, 
had it seen fit, could have tried the defendant at that same 
term, had he béen arrested and brought before the Court, 
notwithstanding the forfeiture of the bend. And if so, why 
was not the defendant entitled to come in voluntarily and 
make his demand notwithstanding the forfeiture ? The rights 
and privileges of the State and of the prisoner should at least 
be equal. 

Had the forfviture of the bound have amounted, ipso fuelo, 
ty a continuance, for the term, our opinion might have been 
different. For we suppose, that it will net be pretended that 
the defendant could demand a trial, after the cause had been 
continued by himself, 


Judgment Reversed. 


No. 26.—Tusorny M. Feriow, aid others, creditors, plain- 


tiffs in error, vs. Wittram J. Titian, administrator, de- 
fendant in error. 


A bill to enjoin creJitors an? mirshal assets. will not be sustained, if the need 
for it was brought about by the executor’s ne slect of duty. 
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In Equity, from Lee Superior Court. Decision by Judge 
ALLEN, at chambers, 23d October 1856. 


This was a bill filed by William J. Tillman administrator 
of the estate of Daniel Tillman deceased, against the creditors 
of said estate to marshal assets and for an injunction. 

The bill alleges that Daniel Tillman departed this life in- 
testate in the year 1852, leaving a considerable estate, 
consisting principally of notes, accounts, and judgments. 


That complainant was appointed his administrator, and 
} 
A 


entered promptly upon the discharge of his duties, and 
proceeded to: the vigorous collection of the debts; made 
sale of the estate upon a credit of twelve months; that 
the money received on the debts due to intestate in his 
life time, and from the sale of the property, has been applied 
as fast as collected to the payment of debts, That he has 
now on hand the sum of $822,12, That complainant’s in- 
testate was largely indebted to a large number of persons, 
but that the assets when realized, will be more than sufficient 
to pay all the debts. That suits to a Jarge amount have 
been commenced against complainant, and judgments to 
over the sum of six thousand dollars have been recovered 
against him as administrator; that some suits are still pend- 
ing, and many creditors who have not sued, threaten to do 
so. That complainant has not been able to collect money 
sufficient to mect these judgments. That the Sheriff of Lee 
county has returned nud/a bona, on the executions issued 
upon said judgments, and the plaintiffs are now proceeding 
by seire factas to make complainant personally and individ- 
ually liable for the payment thereof. That he failed to en- 
join said suits, while pending, or to plead plene administra- 
vil, knowing that the estate of his intestate was amply able 
to pay off all the debts against it, and supposing that he 
would be able to realize collections that would enable him to 
meet the demands that were pressing. 

The bill prays that the judgmeut creditors be enjoined 
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from proceeding against complainant individually; that al] 
the creditors be restrained from proceeding further at law, 
until the assets are marshalled, and complainant has time 
and opportunity to collect the debts, and to terminate and 
dispose of the litigation which is obstructing the settlement 
of the estate. 

The bill was sanctioned, and the injunetion granted. 

Afterwards upon a hearing, at chambers, the counsel tor 
the creditors, moved to dissolve the injunction and dismiss 
the bill for want of equity. The Chancellor refused the 
motion, upheld the injunction, and retained the bill. 

Whereupon counsel for the creditors excepted and assign ° 


error. 
McCoy & Hawxrns, for plaintifls in error. 
Vason; Lyon, for defendant in error. 
By the Court—Bennine, J. delivering the opinion. 


This Court has no doubt that such a bill as the present 
may be filed, after a judgment de bonis testatoris against 
the administrator or executor. In England, it would be a 
more serious question, whether it could be filed, defore such 
a judgment. In England, among creditors of equal degree, 
the one that first gets judgment against the executor or ad- 
ministrator, has a preference over the others, And the Court 
of Chancery, in order to favor the diligent creditor, does not 
grant a general injunction like that in the present case, until 
after there has been a judgment de bonis testatoris. Toller 
on Exors. 455; Story’s Eq. § 90; 10 Ves. 39-40; 4 do. 638; 
the cases stated in Wms. on Exors. from 1629, to 1632, ef 
seq. 

But still, we do not think, that the complainant shows a 
right to file this bill. There is no equity in this bill; at 
least none that is made apparent. 
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The intestate died in 1842. The administrator qualified, 
probably, in a short time afterwards: he does not say when. 
The estate was much in debt, so much so, as to require a 
sale of the land. The administrator did not sell the land, 
until the 25th day of December 1854; and he gives no ex- 
cuse whatever, for not having done so sooner. If he had sold 
sooner, as, taking things as they appear, he ought to have 
done, he would probably, have had no reason, to ask for 
the aid of « Court of Equity. 

In the absence.of all excuse for not selling the land soon- 
er, we think that the administrator was not in a condition to 
ask for this injunction, or for any other relief in Equity. 

Consequently, we think, that the motion to dismiss the 
bill and injunction ought to have been sustained. 


Judgment reversed. 


No. 27.—Bernton M. Wueeter, éf a/., plaintiff in error, ws. 
The Srare or Gronrera, defendant in error. 


\ bond dated 3d August, 1855, and conditioned for the appearance of a party at 
the Superior Court to be held on the fourth Monday in August next, is a bond 


for the appearance of the party on the fourth Monday in August, 1556. 
Py ! j 5 i 


Seire facias on bond, in Sumter Superior Court. Betore 
ALLEN, Judge, October Term, 1856. 

This was a seire facias issued against defendants, requir- 
ing them to show cause why judgment should not be entered 


up against them ona bond given for the appearance of defen- 


dant, Whecler, to answer an indictment for betting at cards, 


&e. 


The bond was dated the éhird day of August, 1855, and 
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was conditioned for the appearance of said Wheeler “at the 
Superior Court, to be held on the fourth Monday in August 
NExT;’ At the August Term, 1855, of the Superior Court of 
Sumter county, a rule nisi was issued, calling upon defen- 
dants to show cause at the next February term of said Court, 
why judgment final should not be entered against them, 
they having failed to appear at the August Term, 1855, of 
the Superior Court of said county, as conditioned in said 
bond. 

At the October Term, 1856, of the said Court, upon the 
case being called, counsel for the State moved for final judg- 
ment against defendant; counsel tor defendants objected, 
because the condition of said bond was that Wheeler should 
appear at August Term, 1856, and the rule nisi was prema- 
turely and illegally issued at August Terin, 1855. 

The presiding Judge, after argument overruled the ob- 
jection, and ordered judgment to be entered against defend- 
ants; to which decision defendants excepted and assign 


error, 


Tucker & Beart; Hawkins, for plaintiffs in error, 


Lyon, for Solicitor General, for defendant in error. 
By the Court.—McDownaxp, J. delivering the opinion. 


The bond must be construed by its terms. It is a good 
bond, as it is written, for the party to appear at the term of 
the Court specified in the bond. There was no breach, and 
could be none, before the arrival of the time at which the 
party charged in the indictment and his sureties engaged 
that he should appear. We are aware that it has been held, 
in some cases, that an instrument dated as this,—for in- 
stance, on 3d day of December, and made payable on the 
25th day of December next, has been held to be payable on 
the next twenty-fifth day of December, instead of on the 
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osth day of next December. We think that such construc- 
tion is a forced one, and it certainly violates the words of 
the contract, wecording to usual construction, and may vio- 


late the intention of the parties, 


aut 


Judgment reversed, 


No, 28.—Sarau hk. Danier, Exor and others, plaintiffs in 
error, vs. Townsend, Arvotp & Co., defendants in error. 
averment that the surviving partner. has been sued to insolvency, is 
alent to an allegation, that the firm is insolvent. so as to entitle the 
” to go on upon the individual estate of the deceased partner. 


fassets belonving to a firm, so es to restrain the creditor, from 


¢ individual estate of the deceased partner. must be signed and 


{ show affirmatively, that the firia cects are suflicient to pay the 


In Equity, in Sumter Superior Court. Decision by Judge 


Abid, 


Aten, October Term 1856. 


Motion to dismiss the defendant’s plea, and take the bill 
pro confesso, upon the following grounds: 

Ist. Because defendant’s plea is not signed by counsel nor 
sworn to, 

2d. Because the matter set up in the plea had already 
been passed upon and decided upon the demurrer to the 


I 
bill, 
lhe Court sustained the motion, dismissed the plea and 


ordered the bill to be taken pro confesso. And defendant's 


counsel excepted and assigns error, 
McCoy & Hawetns, for plaintiff in error. 
; } 


Suuuiryan, for defendant in error. 





scene TT a ee 
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By the Court,—Lvumnpxin, J. delivering the opinion, 


[1.] The bill charges that Townsend & Co. sued Easoy, 
Smith, the surviving partner of Sinith & Daniel to lesolvency, 
and secks to make the complainanit’s debt out of the estate of 
James II, Daniel, the deceased pariner. The bill was de. 
murred to for want of equity. That is, that the allegation 
that the surviving partner was sed to insolvency, does not 
amount to an averment that the partnership was insolvent, 
so as to entitle the creditor to go over upon the individual 
estate of Daniel. 

The Court overruled the demurrer, deciding that 
was equity in the bill. 

Subsequently a plea was put in to the effect, that 
were assets belonging to the firm of Smith & Daniel, of th 
value of one thousand dollars; but the plea was neither 
he Court rejected the plea on this 


. 


signed nor sworn to. ‘I 
aceount and for the turiher reason, that the matter contain- 
ed in the plea was covered by the judgment upon demurrer. 
[2.] While we are compelled to affirm the judgment o 
Court, on account of the informality of the plea, we dissen 
from the conclusion that the matter contained in the plea 
was concluded by the judgment upon the demurrer, 
Admitting the allegation in the bill, that Smith, the sur- 
viving partner of Smith & Daniel, was sued to insolvency, 
Was tantamount fo an averment that the firma ot Smith & 
Danie! was insolvent, (and we are inclined to think that it 
was,) still the maiter contained in the plea is altogether new, 
And had the plea been in proper form, and had it shown 
affirmatively that the assets referred to were sufficient t 
cover the complainant’s demand, it should have beei revers- 
ed, As the case now stands, no injury can result to the de- 
fendant as the same matter contained in the plea may’ | 
put in the answer; so that at the hearing and upon th 


proofs, all the equity of the parties can be properly adjust: 


Judgment affirmed, 
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Britt vs. Hays. 


No. 29.—Gerorer Brirt, plaintiff in error, vs. Samcen Hays, 
defendant in error. 


{employs B to work for him, by the year, at stipulated wages, and the con- 
iract is broken by A, B has one of three remedies, namely, to wait till che 
expiration of the time and sue for the 

+ for the time he worked. or bring his action, at once. for damages for a 


veach of the contract. 


Complaint on account, iit Suniter Superior Court. Tried 
hefore ALLEN, Judge, at October Term 1856. 

This was an action, brought in the form prescribed by act 
of 1847, by George Britt, plaintiff, against Samuel Hays, 
defendant, to recover the sum of $135,61 due on account as 


per bill of particulars annexed. 


The following was the bill of particulars, viz; 
“Samuel Hays, ’ 

To George Britt, - - - - Dr. 
1855. To nine months and nine days work and labor, at 


the rate of $175.00 per year. - - $135.61” 


Upon the trial, plaintiff offered a witness to prove that de- 
feadant employed him for the year 1855 and agreed to pay 
him the sum of one hundred and seventy five dollars, 
That in pursuance of said contract he entered the service of 
defendant ad worked for him nine montiis aud nine days, 
when defendant discharged him without cause: defendant’s 
counsel objected to the admission of this testimony, on the 
ground, that no special contract having been alleged or de- 
clared on, none could now be set up and proved, which ob- 
jection the Court sustained and ruled out the testimony. 

Plaintiff then offered to prove that he had worked for de- 
fendant nine months and nine days, in the year 1855, and that 


a 
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his services were worth the sum of $135,61. The Court held 
that under the pleadings and proof the testimony was inad- 
missible, and excluded it. 

Plaintifi then made a motion, to amend the bii! of 


partic. 
ulars so as to make it conform to the facts of the ease and 
the contract, which motion the Court refused, holding that 
the bill of particulars was not amendable; and plaintiff was 
nonsuited, To all which rulings, decisions and orders, 
plaintiff by his counsel excepted and assigns erro: thereon, 

? 


Worriitt; Brown, for plaintiffs in error. 


McCoy & Hawkxrns, for defendant in error, 
By the Court.—Lreaexin, J. delivering the opinion. 


The plaintiif treating the special contract in this case, as 


rescindedby the misconduct of the defendant, whieh he had 


aright to do, Rogers vs. Parham 8 Ga. Rep. 190; sued on 


? 


a guantum meriil for werk and labor actually perfor 


He was rectus in curic. Uis writ or complaint need 

amendinent; but he was entitled to recover upon it as it 
stood, provided he couid sustain it by satisfactory proof; and 
that he was net permitted to do. It was allowable to refer 
to the special coitract to fix the measure of dameges; or in 
other words to prove the value of the plaintiff’s services; as 


estimated by the defend 


+ ° 


ant himself. He effered to do this 
however by independent testimony, and the proof was re- 
jected. 


Judgment reversed, 
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Brown vs. Lee. 
No. 30.—F. J. B. Brown, plaintiff in error, vs. SANDERs W. 
Lex, defendant in error. 
No. 31.—F. J B. Browy, plaintiff in error, vs. Joun W. 
pa b 3 
Perry, defendant in error. 


These two cases being similar in their facts and involving 


the same legal question, were heard together. 


Nothing can be a ground for a motion in arrest of judgment uniess it be some- 


thing that appears “upon the face of the record.” 


Iliegulity and motion to set aside judgment, in Sumter 
Superior Court. Decision by Judge ALLEN, at October Term 
1856. 

This was a motion by plaintiff in error, in the Court below, 
to set aside two judgments rendered against him on the ap- 
peal, on the grounds: 

Ist. Because the appeal docket was taken up and verdicts 
given in those cases in which the defendants, by themselves 
or counse}], would not state that they had good and substan- 
tial grounds of defence; and any cause was continued when 
defendant or his counsel made said statement; which mode 
of proceeding and calling the docket was irregular, and vir- 
tually denied to defendant the right of striking the jury; and 
cases were thus continued which should not have heen. 

2d. Because the jury thus constituted were instructed by 
the Court, in the first case submitted, to retire, and that they 
might decide to assess a per cent. for damages in all cases in 
which they should find verdicts, and, thus instructed, the ju- 
ry assessed a general per cent. for all the cases submitted to 
them and did not consider each case separately, nor did they 
retire in these cases, 

Upon hearing argument the Court dismissed the motion 
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and refused to set aside the judgment, and counsel excepted 


and assigns error. 
Situ & Crawrorp, for plaintiff in error, 


Worre t, for defendants in error. 
By the Court.—Bennine, J. delivering the opinion. 


In these cases the motion was a technical motion in ar- 
rest of judgment, not a motion for a new trial. 

sut the grounds of the motion are not such as are adapt- 
ed to a motion in arrest of judgment. They are such as 
suit a motion for a new trial, 

“The only ground of arresting judgment at this day is 
some matter intrinsic, appearing upon the face of the rec- 
ord, which would render it erroneous and reversible; for 
though if seems to have been otherwise formerly, yet it is 
now settled, that judgment cannot be arrested for extrinsic 
or foreign matter, not appearing on the face of the record, 
but the Courts are to judge on the record itself, that their 
successors may know the grounds of their judgment.” This 
is the language of Mr. Tidd; and no doubt it expresses what 
is the law. 2 Tidd, 918. 

None of the grounds of this motion appeared “upon the 
face of the record.” None of ‘them, therefore, was a ground 
adapted to the motion. Of course therefore, none of them 
could be a ground sufficient to support the motion. 

And although it is true, that the grounds are such as suit 
a motion for a new trial, yet they cannot be available in this 
case for the motion, considered as a motion for a new trial. 
The motion‘as a motion for a new trial came too late. 

The motion was not made until the second term of the 
Court after the trial. And although made at that term, yet 
it was not preceded by a “twenty day’s notice,” given to the 
other party. 
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So, that the motion was too late, tried, whether by the de- 
cisions of this Court, or by the statute. Sec. 1 Kelly 253; 4 
Ga. R. 157; Pr. Dig. 432; Sec. lvii. 

We think, therefore, that the judgments in both cases 
ought to be affirmed. 


Judgment affirmed. 


PNo. 32.—Cyrvus A. Royston, and others, plaintiffs in error, 
vs. Mitprep F. A. Royston, defendant in error. 


" “p) A proper mode for the widow to signify her election to take a child’s part, 
instead of dower, in the real estate of her deceased husband, is to file a 
written declaration to that effect, in the Court of Ordinary where administra- 
tion has been granted upon the estate. 

{2.] Previous to 1839, administration might have been granted in any county in 
the State where there were bena notabdilia, belonging to the intestate; and it 
will be presumed in favor of such grant, that proof was made of assets in 
such county. 

[3.] Upoa marriage, the real as well as personal property of the wife vests in 
the husband, and his occupancy of the land is evidence that he had reduced 
it to possession, even if that were necessary, to the consummation of his right. 

{!.] Dower is a favorite of the law, and neither the husband nor the Courts, 
nor any other human power can compel the wife to relinquish this right, 
inzhoate though it may be, unless she is asking the aid of a Court. 

{5.] The law is reluctant to interfere with the rights of property, and properly 
80; it will not seize and appropriate it to even public uses, without just com- 
pensation ; and this is going quite far enough. It should require a strong 
case, even of absolute necessity, to justify the Courts in going beyond this. 

{5.] The act of 1837, will coerce even recusant parties who ark sui juris, to 
comply with a decree for partition; not so with feme coverts as to their rights 
of dower, who are seeking no relief at the hands of the Court. 

{7.] A juror is competent, notwithstanding he may have expressed an opinion 
as to the subject matter of the litigation. 

{5.] Where answers to bills are sworn to out of the State, the oath should be 
administered by some one authorized by the laws of Georgia or by act of Con} 
gress. 


VOL. xxI. 1] 
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{9.] The provision in the State Constitution, requiring the title to lands to be 
tried in the county where they lic, does not apply where the title is inciden 
tally involved only, and is not directly put in issue. 


In Equity, in Dougherty Sapericr Court. Tried before 
Judge Atitey, June 1856 


This was a bill filed by Mildred F. A. Royston, widow and 
administratrix with the will annexed of George D. Royston, 
deceased, against Cyrus A. Royston, Edward J. Swain and 
Winbern J, Lawton, guardian of Sarah~Elizabeth and Mary 
S.rother Royston, minors, and its principal object was to obs 


tain a decree for the sale of a valuable plantation in thé 


county of Baker, 

he bill alleges, that Dr. Felix G. Calloway died intestagf 
leaving a widow and two children, infant daughters, Mage 
Frances, who married Cyrus A. Royston one of the defends 
ants, and Margaret Ann, whe married the defendant, Edward 
J. Swain, That said Calloway died seized and possessed of 4 
a large plantation consisting of near two thousand acres in 
the county of Baker, and a small portion thereof in the 
county of Lee, known as the “Calloway place,” to which 
his widow and two children were entitled, as his heirs at 
law. 

Mrs. Calloway afterwards intermarried with George D. 
Royston complainants testator, and died. George D. subse- 
quently intermarried with complainant and by her had two 
children, the said Sarah .E. Royston and Mary S. Royston, 
for whom Winbern J. Lawton is guardian, George D, Roy- 
ston, after his intermarriage with Mis, Calloway, became the 
guardian of her two daughters,(now Mrs, Cyrus A, Royston 
and Mrs. Swain) and removed to and took possession of the 
Calloway place in Baker county, and continued in possession 
of the same till his death; he died in the year 1852, leavirg 
a will, and bequeathed amongst other things, as follows: 

“T also give and bequeath to my said wife an equal por- 
tion with my two children, of all my lands in the second 
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Siteial of B bkov. county, it being one third portion thereof, 
to be hers during her natural life, and at her death the same 
to descend to my children according to the laws of said 
State. This bequest includes the land which I own indiwid- 
ual'y in said district, and my portion of the land heretofore 
belonging to the estate of the late Dr. Calloway, which I hold 
in right of my former wife, Susan S, Reoyston.’” 

The land which George D. Royston hekl in right of his 
wife (Mrs. Calloway,) remained undivided between him and 
the two children of Calloway, at the time of his death. The 
bill alleges that the said settlement of lands is valuable only 
asa cotton plantation, and a division or partition into three 
several and distinct tracts would depreciate its value, and be 
greatly to the injury of the parties entitled to it. 

The bill prays a sale of the entire bedy of land in one 
tract, and that the proceeds be divided between the parties 
according to their respective interests, viz.: one-third part to 


Cyrus A. Royston in right of his wile, one-third part to Ed- 
ward J. Swain in right of his wife, and one-third part to com- 
plainant as aCministrator wilh the will annexed of George 
DB. Royston. Copepenant preposed in her bill to reeeive one- 
third part of the share coming to the estate of her testator, 
fur her life, in lien of dower, and to secure the prineipal or 
corpus of said funds to her two daughters, the remainder- 


men, 

Tae bill was filed seventeenth February, 1843, and was 
met by demurrer fiom Cyrus A, Royston on the ground, first, 
that his portion or interest in said lands could net be sold 
without his consent, and the bil! disclosed that his consent 
had been refused to this application; and second, because 
complainant has her remedy, if any, at law. 

Tae Court overruled the demurrer. 

Kdwar! J. Swain and wife answered the bill and consent- 
ed to a sale as prayed for. 

Winbe:n J. Lawton, as guardian ad litem, answered and. 

a'so consented to a sale, 
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Cyrus A. Royston filed his answer and denied that George 
D. Royston, complainant’s testator, had any interest or title 
in or to said plantation, at the time of his death. That the 
only interest he ever had in the same was his former wife’s 
(Mrs. Calloway). dower therein, which terminated at her 
death. That if Mrs, Calloway had ever renounced her dow- 
er and elected a child’s part as provided by statute, that the 
same not having been divided, partitioned, assigned and set 
over to said Royston during her lifetime, was never reduced” 
by him into possession and did not pass under the will of 
said George D. Royston. 3 

He further insisted, that if the said George D. Royston w: 
entitled to a third of said plantation, which he had devises : 
complainant and his two daughters; that such right or inte 
est vested this Court with no power to order a sale of said” 
premises. That he objected to such sale, and claimed a 
insisted that his third of said land, be set off and assigned to 
him. . 

The answer further objected that all proper parties were 
not before the Court; the wife of respondent and the wife of 
Edward J, Swain not having been served with process, no: 
made parties to said bill. 

The answerer further objected to the jurisdiction of the 
Court, as to that part of the plantation situated in the coun- 
ty of Lee. 





































The cause being called up on the fourteenth June 1850, ; 
complainants’ counsel moved to take the bill pro con/fesso, as , 
to Mrs, Cyrus A. Royston, which motion was resisted by de- f 
fendant. The Court granted the order and defendant’s coun- 7 
sel excepted. 

Upon the seventeenth June, the case being up for final é 
trial, on the appeal, a list of the grand jury was handed to 
def:ndanv’s solicitor, who objected to John M. Cochran, one h 
of the jury, and asked that he be put on his voir dire, which th 
beinz done, the presiding Judge asked the juror if he had ' 





expressed an Opinion as to which party ought to preval, 
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which being answered in the negative, he was asked by the 
Judge if he had a wish or desire as to which party should 
succeed. This question was likewise answered in tne nega- 
tive. Counsel for Cyrus A. Royston asked the juror if he 
had not expressed the opinion that the Calloway lands could 
not be divided without injury to the distributees; counsel 
for complainant objected to the question, and the Court sus- 
tained the objection and decided that no other questions than 
those propounded by the Court, could be put; to which ru- 
| ling defendant’s counse! excepted. 
’ The jury being made up, Cyrus A, Royston objected to the 
"ease proceeding for want of proper parties, to-wit, Mrs. Ma- 
y Frances Royston and Mrs, Margaret Ann Swain, which 
Pobjection was overruled by the Court, and the cause order- 
© ed on.to trial, and Cyrus A. Royston excepted. 
» Counsel for Cyrus A. Royston objected to Edward J. 
| Swain’s answer being read, as it was not sworn to and au- 
thenticated as required by law, which objection was over- 
ruled and counsel excepted. 

Eubanks Tompkins, a witness, produced by complainant; 
was asked by complainant’s counsel, if the land was divided 
into three equal parts, and the one-third part subdivided into 
three parts, if one part might not fall into a place that would 
sell for a price varying from $20 to 5 cents per acre: defend- 
ant’s counsel objected to the question; Court overruled the 
objection and witness answered the question in the aflirma- 
tive, and defendani’s counsel excepted. 

Complainant offered in evidence a paper dated at Craw- 
fordville, purporting to be a renunciation by Mrs, Susan S. Cal- 
loway, of her dower, and election of a child’s part, in the es- 
tateof her late husband, Felix Calloway, and entered of re- 
cord in the office of Ordinary of Taliaferro county. 

The case under the charge of the Court, was sumbitted to 
the jury, who found for complainant, and decreed a sale of 
the lands, and a division of the proceeds as prayed by the 
bill. 
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Whereupon, Cyrus A. Royston made a motion to set aside 
the verdict, and for a new trial on the following grounds: 

Ist. Because the defendant’s counsel was not allowed to 
ask the jinror, John M. Cochran, when on triors, if he had 
not formed and expressed the opinion that the land described 
in the bill, was not susceptible of division without injury to 
the partics. 

2d. Because the Court erred in admitting in evidence Ed- 
ward J. Swain’s answer, it not having been sworn to before 
any judicial oflicer of Georgia, or before any person authoriz- 
ed by the laws of this State, or acts of Congress, to adminis- 
ter an oath. a 

3d. Because the Court erred in admitting the answer of) = 
Mrs. Swain, it not having been legally sworn to, and she be | 
ing no party to the bill, 

4th. Because the Court erred in admitting the statement 
of Eubanks Tompkins, that if the lands were divided into 
three paris, and one part again subdived into hree portions, 
that one portion might fall in a place that would sell, varying 
from $20 to 5 cents per acre, 

Sth. Because the Court erred in allowing the bill to be ta- 
ken pre confesso against Mrs. Mary Frances Royston. 

6th. Because the Court erred in admitting in evidence the 
paper from the Ordinary’s oflice of Taliaferro county, pur- 
porting to be the renunciation of Mrs. Susan S, Calloway’s 
dower and fier election of a child’s part in the lands of her 
deceased husband, 

7th. Because the Court refused to give the jury the follow- 
ing charges as requested by defendant’s counsel: 

First; That if they believe from the evidence that Felix 
Calloway resided in Baker county at the time of his death, 
then the Court of Ordinary of Taliaferro county had no 
jurisdiction, cither to grant administration of his estate or 
to accept Mrs. Calloway’s renunciation of dower and elec- 
tion ef a child’s part of her husbanc’s real estate; that this 
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election should have been made known to the adininistrator, 
and if this is not proven, complajnant must fail. 

Second; That even if Mrs, Calloway’s election of a child’s 
part is good, yet if the jury believe that this was never as- 
signed and set apart to George D. Royston in his first wife’s 
life time, the complainant in this bill cannot recover as his 
administratrix with the will annexed. 

Third; That in order to make an election of a child’s part 
good, itshould be some aflirmative, overt act, (this was 
charged) and if in the Court of Ordinary, it should be in the 
proper county, and the administrator should have notice, 

Fourth; That in order to vest the title in George D. Roys- 
ton, it was necessary that there should have been a partition 
in the lifetime of his wife, (Mrs. Calloway) and her share 
assigned and set over to him so as to have identified his par- 
ticular part. 

Fifth ; That unless the election of a child’s part by the 
widow was made, and the land reduced to possession by 
George D. Royston in his lifetime, his estate has no interest 
or title therein, and it belongs solely to the daughters of Felix 
Calloway, deceased. 

Sfxth; That Mrs. Swain is a necessary party to the bill 
as well as Mrs. Cyrus A, Royston, and the jury cannot find 
so as to bind them, unless they are made parties. 

Seventh; Because the Court refused. when called on by de- 
fendant’s counsel, to explain to the jury what was an overt 
act of election. 

8th. Because the Court erred in charging, that it was im- 
material when an administration on Calloway’s estate was 
granted, so far as the election is concerned, and that it was 
not necessary that Calloway’s administrators should have 
had notice of the election, in order to render it legal. 

9th. Because the Court erred in charging the nine follow- 
ing propositions, as requested in writing by complainant’s 
counsel: 

First; That if the widow went before the Orcinary of 
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Taliaferro county, the administrators residing there, and 
made her election of a child’s part, and that election was 
entered of record, it was a suflicient declaration of such elec. 
tion to entitle her to the same. 

Second; The right of the widow under the Act of 1807, 
to elect a child’s part, does not depend upon the validity of 
the administration, but such election is good though the ad- 
ministration be void for want of jurisdiction of the Court 
granting it. 

Third; That when a widow makes her election of a child’s 
part, the title vests without any division or assignment there- 
of to her. 

Fourth; If Mrs. Calloway acquired a title by election, to 
a child’s part, upon her marriage with George D. Royston it 
vested in him, so far at least us to entitle him to reduce it 
into possession. 

Fifth; That if George D. Royston entered upon the pos- 
session of the premises, he being eutitled to one-third in right 
of his wife, that was a sufficient reduction to possession to 
perfect his title to one-third. 

Sixth; If there was no reduction to possession in his life- 
time, the complainant, as his representative, has the right to 
reduce it to possession for the benefit of his heirs at law. 

Seventh ; That if they believe from the evidence that it is 
better for the plantation to be sold in bulk, rather than be 
divided, they will so decree. 

Eight; That if they believe from the evidence that the 
plantation is not susceptible of division into three parts so as 
to give to each of the claimants an equal share in value, then 
they must find for complainant, and decree the land to be 
sold. 

Ninth; That if they believe from the evidence, that the 
land would be depreciated, by a division into three parts, be- 
low its market value in bulk, and for what it would sell for 
in bulk, then they must find for complainant, and decree a 


sale. 
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10th. And because the jury found contrary to equity and 
the justice of the case. 

11th. Because the jury found and decreed by their verdict, 
that the lands lying in the county of Lee be sold, where this 
Court had no jurisdiction over said iands. 

Upon hearing the motion for a new trial, the presiding 
Judge refused the same, and therefore defendant’s counsel 
excepts and assigns for error all the rulings, decisions, char- 


ges and refusals to charge, specified and set forth in their 
grounds for new trial. 


ScarsoroveH & Warne, for plaintiff in error. 


Vason & Staventer, for defendant in error. 
By the Court.—Lumpxiy, J. delivering the opinion, 


We do not pretend in this case, to examine in detail, the 
numerous points presented by this record. Al! we shall at- 
tempt is, to announce succinctly, the judgment of the 
Court upon its main facts and features. 

[1.] We are clear that the method adopted by the widow 
of Dr. Calloway, of electing to take a child’s part, instead of 
dower, in the real estate of her deceased husband, was right 
and proper. None better has been suggested, or oceurs to 
this Court. It is objected, that no notice was given to the 
administrator. He lived in the county aud had administer- 
ed there upon the estate. At the time of this transaction, the 
widow was compelled to make her election within twelve 
months from the death of the testator or intestate. Under 
the law, therefore, as it then stood, it might have become in- 
dispensably necessary to make an election before ad- 
ministrator was appointed or an executor qualified, Conse- 
quently, notice to the representative of the estate was not re- 
quired, 

|2.j It is insisted that the administration in Taliaferro 
county, where the election was made, was void for want of 
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jurisdiction in the Court to grant it. It is true, that Dr. Cal- 
loway resided in another county at the time of his death, 
An lsince the Act of 1839, that being the case, administration 
could not have been granted except in the county where he 
lived at the time. Before 1839, however, the law had not 
been settled, and the practice was not uniform. In thou- 
sands of instances, the Courts of Ordinary assumed jurisdic- 
tion wherever they found assets. And it would not do to 
set aside all such administrations at this late day. The 
Court of Ordinary of Taliaferro county, being a Court of gen- 
eral jurisdiction guo ad this subject, we are bound to pre- 
sume in favor of their judgment; and that proof of assets, 
was made. 

[3.] The next main objection urged, is, that the right to 
this child’s part which the widow of Dr. Felix J. Callo- 
way elected to take, was never reduced to possession by Dr. 
Royston, who intermarried with the widow; and that the 
same survived, upon her death and his death, to Dr. Callo- 
way’s children. 

Were this a chose in action, which Dr. Royston had _fail- 
ed to collect in the lifetime of his wife, still the right at her 
death would have survived to him. But itis land; and the 
title of the widow, as joint tenant with her children, vested 
in her husband upon marriage; and in right of his wife and 
as guardian of the children, he took possession and occupied 
the land until his death. 

It is suggested, that having become guardian of the two 
minor children of Dr. Calloway, Dr. Royston held the land 
as trustee for them. But this will not fully explain the 
possession. For while it is trne, that as guardian he occu- 
pied two-thirds of it for his wards, this gave him no 
right to the remaining third; he was in, as husband, upon 
that third: and he having survived his wife, the land was 
his; and descended at his death to his heirs, who are the 
complainants in the bill) What would have been the rights 
of the wife, had she survived, it is unnecessary to decide; 
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we suppose, however, nothing morc than she acquired in the 
estate of her former husband—dower or child’s part. 

f4.] But the main question in this case is, do the plead- 
ings and proof make snch a case as will authorize, even much 


less justify, a sale of this land? After much reflection, we 
are forced to the conclusion, that they do not. 

This case was before this Court in July 1353. 13 Ga, 
Rep. 425. It came up, upon judgment upon demurrer. The 
bill alleged that the land, “was only valuable as a cotton 
plantation ; and that to have the same partitioned into three 
separate and distinct parcels, would vastly diminish its va!- 
ue and render it of little worth to either of the parties in in- 
terest; but that if the tract was sold together, it would bring 
$25,000 or some other large sum,” and the demurrer admit- 
ted this statement to be true. 

We held that the di/7 made such a case as is contempla- 
ted by the Act of 1837 (Cob 583-4) and consequently should 
not be dismissed upon demurrer. The Court in its opinion, 
however, goes on to say, “whether upon the hearing, the 
proof will sustain the allegation is another thing. If upon 
the trial the complainants should fail to make it satisfacto- 
rily to appear by testimony, to the Court and jury, that all 
things considered, it is best that the plantation should be 
sold in bulk, rather than be divided, she will fail of course 
to obtain a decree fora sale.” 

We are not satisfied that the complainant has made out 
such a case as would authorise a sale. The entire tract of 
land is too large to invite a vigorous competition, The bid- 
ders would necessarily be few, and in all probability, the re- 
sult would be that combinations would be formed to subdi- 
vide the plantation ; and in this way, the interest of the heirs 
would be sacrificed instead of promoted. Set apart one- 
third of this land to Cyrus A. Royston and wife, which they 
insist shall be done, and the remaining two-thirds would 
certainly be large enough to attract the attention of the most 
respectable capitalists; and Cyrus A. Royston and wife, are 
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willing and anxious to risk the depreciation upon their por- 
tion. They may want it for a home; but after all, these 
considerations, weighty as they are, are not those which have 
mainly influenced our deliberations. Dower is a favorite of 
the law. The Acts of 1841 and 1850, show how cautious 
our own Legislature has been, not to interfere with this right, 
forcibly and against the will of the wife, and that too even 
in cases where there would seem io be an apparent necessity 


todo so. Her consent to take money, in lieu of dower, 
would seem to be indispensable in all cases, True, the right 
of Mrs. Cyrus A. Royston is inchoate, still it is not contin- 
gent; she cannot be deprived of it, neither by the act of her 
husband nor of the jaw. To divest her of it, her voluntary 
relinquishment must be procured. Under these circumstan- 
ces, we do noi feel at liberty in a case of such doubtful pro- 
priety and expediency as the present, to undertake to control 
her election, and to say that she shall consent to a sale and 
unite in a conveyance to the purchaser. 

[5.] The law is always reluctant to disturb private rights. 
It cannot be too much so, It is going quite far enough to 
seize and appropriate individual property to public purposes, 
even where just compensation is made. It should require a 
strong case to justify the Courts in going beyond this. 

[6.] It may be said that the last section of the act of 1837, 
demonstrates upon its face, that the Legislature foresaw that 
there wouid be recusant parties; and hence the provision to 
coerce the execution of deeds and other suitable conveyan- 
ces, in conformity with the decree or order of sale. And 
this may be true of those who are sué juris. But as we 
have already intimated, neither the husband nor the Courts, 
nor any other human power, can compel the wife to relin- 
quish her right of dower, inchoate though it may be, when 
she is not asking the aid of the Court. Should’she become 
a suitor, seeking the aid of the Court, the case would be 
quite different. 

Again, it may be argued, that a sale of the entire premises 
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may be decreed, subject to dower. How can such a decree 
be executed? Mrs. Cyrus A. Royston is only entitled to 
dower in the one-third part of this land, belonging to her 
husband. Unless this one-third part be partitioned off, how 
ean dower be carried out of the whole tract, in the event of 
her surviving her husband ? And were this practicable, would 
aot this cloud or incumbrance over the title of the purchaser, 
depreciate its marketable value? 

As to the injury which would result to the heirs of Dr. 
Royston by a further subdivision of their third into three 
parts, that is a matter which cannot aflect the present issue. 
That contingency can be prevented by a sale of that entire 
third, or by uniting the two-thirds, as hereinbefore suggested. 
Swain and wite are willing to a sale; and for the reason just 
given, the testimony of Eubanks Tompkins was improper, 
for irrelevancy, and shouid have been rejected. 

[7.] We see no error in the refusal by the Court to allow 
defendant’s counse! to ask the juror, John M. Cochran, wheth- 
cr he had not formed and expressed the opinion, that it was 
hetter to sell the land than divide it. 

[S.] We think that the mode of qualifying Edward J. 
Swain to his answer was irregular, if not unauthorized. It 
should have been sworn to before some judicial officer of the 
State, or some one authorized by the laws of Georgia, or by 
ct of Congress, to administer the oath out of the State. 

Mrs, Swain’s auswer may have been suilicieut to bind her, 
t could affect nobody else. 

We are of the opinion, that Mrs, Mary Frances Royston, 
“vas not made a party to the bill, nor could she be prejudiced 

(any way by the proceeding. 

It follows from the geversi view which we have already 
taken that there was error in the 7th, 8th and 9th, given by 
ihe Court to the jury, as set forth in the bill of exceptions. 

[9.] As to the objection that the land is situated in differ- 
ent counties, we see nothing in that. The litigation does not 
contravene that provision of the Constitution which re- 
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quires titles to = to be tried in the county where the land 
Mies. For while it is true to some extent, that the title is in. 
volved ; still itis incidental only to the main controversy, 
and the Constitution manifestly refers to cases brought for 
the purpose of trying the title, 

Upon the whole, our judgment is, that the cause should 
be remanded, with permission to the complainants to arnend 
the prayer of the bill, soas to autherize adecree for the 
division of the land into three eqnal parts, one to be assign 
ed to the heirs of George D. Royston, deceased, one to Swain 
and wife, and the other third to Cyrus A. Royston and wile, 

Judgment reversed, 


No. 33.—JutsTices or THE Ixrerror Courr cr LEE €o; N- 
Ty, plaintifis in crror, vs. Puinir P. Monrexz, defendant 
in error. 

Exceptions tothe Cecision of the Inferior Conrt, when tendered, should con. 
tana full statement of the proce ailii ngs of thet Court upon the metter ex- 


cepted to. 


Mandamus, In Lee Superior Court. Tried before Judge 
ALLEN, October Term, 1856, 


Philip P. Monroe applied to the Judge of the Supericr 
Court fora mandamus against the Justices of the Inferior 
Court of Lee county, to compe! them to sign and certify the 
exceptions tendered by him toa decision made by said Infe- 
rior Court. 

The Judge of the Superior Court granted a rade nisi 
against the said Justices to show cause at the next Term of 
Lee Superior Court, why a peremptory mandamus should 
not issue. 

The Justices of the Inferior Court, at the return of the 
rule nisi appeared and sosiieall showing for eause why 
said mandamus should not issne, that the exceptions tend- 
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oe by petition ier "did not contain a falbe statement, or seh a 
statement of facts, as transpired in the case before them, and, 
as would envdic a reviewing Court to decide properly on 
the legality of the julz neat co npla’ned of. 

Judge Atte, upoa hearing the answer, ordered a per- 
emptory mandamus to issue against the Justices, 

‘lo this order, they, by their counsel, excepted and assign 





error. 
Pearman & Kimeroves, for plaintiffs in error. 
West & Lyon,; Vason & Davis, for defendant in error. 


By the Court.—McDonatn, J. delivering the opinion. 


The defendant in error, Philip P. Monroe, had been ar- 
rested on a writ of ca. sa. at the instance of R. W. Howes & 
C», returnable to the Inferior Court of Lee county. He 
gave bond, with see irty, in terms of the law for his appear- 
ance, &e, At the Court at which the said Monfoe was 
bound to appear, the plaintiff moved to enter up judgment 
on the bond. The counsel for defendant in error opposed 
it,on the ground that there was no such judgment as that on 
waich the said writ of ca. sa. was issued. Plaintifi?s coun- 
sel moved to amend the ca. sc. so as to make it conform to 
the judgment on which it bad been issued. This motion 
was resisted on the ground that the clerk who had issued it 
hal gone out of ollice, that he could not amend it, and the 
Court could not amand it. The Court allowed the ca. sa. to 
be amendel, and ordered judgment to be entered upon the 
bound. The defen lant’s counsel submitted to the Court ex- 


ceptions to its dccision, which it icfcsed to sign, unless the 
defendant’s counsel would incorporate in his exceptions, the 
order of the Court dirceting the cv. sa. to be amended. 
Counsel then asked the Court to certify that they had refus- 
ed to sign the exceptions, but upon the condition above 


stated, which they refused to de. 
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The defendant petitioned the Judge of the Superior Coun 
for a mandamus nisi, to compel the Inferior Court to sign 
the bill of exceptions, which was granted. 

The Inferior Court showed cause against making the 
mandamus absolute, that when counsel for defendant pre- 
sented the exceptions to their decision, they proposed to 
correct them so as to show clearly to the Superior Court 
what they had done in the case, either by inserting in the 
exceptions tendered, the order for the amendment of the writ 
of ca. sa, or by the statement that the amendment was not 
made by the former clerk, but by order of the Court on his 
evidence. 

The Judge of the Circuit Court made the order for the 
mandamus absolute on this return of the Inferior Court. 
His decision is excepted to and error is assigned upon it. 

The record shows the omission of a most material fact 
in the bill of exceptions, as tendered to the Inferior Court, 
and one which was necessary to a correct understanding of 
theirdecision. The judgment of a Court upon facts submit- 
ted to its decision cannot be correctly understood, unless the 
facts are set forth. Courts were intended to administer the 
law, that justice may be done in controversies between par- 
ties before them, and this cannot be done if one party is to 
be allowed to present a one sided statement of the case. 

Every case must come up in such a manner as to enable 
the corrective Court, to pronounce its judgmeut with a coin- 
plete understanding of the rights of parties as they were pre- 
sented in the Court below. As the exceptions to the decis- 
ion of the Inferior Court were not full, and did not state the 
case in a manner that would enable the Court to decide 
justly between the parties, that Court acted very properly to 
refuse to sign them as they were tendered, as well as to cei- 
tify that they had refused to, except on the terms they stated 
to counsel. 

Judgment of Court below reversed. 
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No. 34.—Francis Tuomas, plaintiff in error, vs. Cartes W. 
Horn, defendant in error. 


A defendant in equity answered the bill, and moved, on the foundation of the 
answer, to dissolve the injunction. The Court overruled the motion. After- 
wards the defendant amended his answer, and without having any terms im- 
posed on him for doing so. He then moved to dissolve the injunction, on 
the foundation of the amended answer. 


Held, that he might make this second motion, notwithstanding the judgment in 
the first. 


In Equity, in Doughemy Superior Court. Decision by 
Judge Powers, December Term, 1856. 


Motion to dissolve injunction. 


A motion had been made at a former hearing of this case, 
upon the coming in of the answer, to dissolve the injunc- 
tion, which motion was refused upon the ground of the in- 
sufficiency of the answer, and that the same did not swear 
off the equity of the bill, and which decision had‘been affirm- 
ed by the Supreme Court, at a previous term. Afterwards 
defendant amended his answer and renewed his motion to 
dissolve the injunction. Which motion the Court refused to 
grant, upon the ground that the motion having been once 
made and refused, could not be renewed, although the 
amended answer might fully meet all the charges of the bill 
and deny all its equities. Whereupon defendant by his 
counsel excepts and assigns error. 


Lyon, for plaintiff in error. 


SLauecHTER, for defendant in error. 


By the Court.—Bernnine, J. delivering the opinion. 


In this case, the defendant in the bill put in his answer, 
VOL, XxI, 12 
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and made a motion founded on the answer, for the dissolu- 
tion of the injunction. This motion the Court overruled, 

Afterwards the defendant amended his answer and made 
another motion founded on the amended answer, for the 
dissolution of the injunction. 

This motion, the Court held barred by the judgment in , 
the first motion. 

The simple question is, whether in holding this the Court 
held right? 

There can be no doubt, that a Court of Equity would re- 
fuse to entertain a second motion to dissolve an injunction, 
if both motions were placed on precisely the same founda- 
tion. But it by no means follows from this, that it would 
or ought to refuse to entertain a second motion, if the sec- 
ond was placed on a different foundation from that of the 
first. 

In such a case, the doctrine of res adjudicata could not 
apply. 

It is true, that in such a case, it might be, that the doc- 
trine of discouragement to laches would apply. If mere 
negligence was the reason why the first answer failed to 
present the case presented by the second, a Court of Equity 
would be justified, if not required, to refuse to entertain the 
second motion. 

But in this case there are facts which we think repel the 
idea, that negligence was the reason why ‘the first answer 
lid not present what was presented by the second. 

The facts are, that the Court allowed the defendant to 
amend his answer without terms; without imposing a con- 
dition that he was not to make a second motion founded on 
the answer as amended for a dissolution of the injunction. 
And the statute of amendments of 1854, although it says, 
that though the Court shall allow any amendment at any 
stage of the cause, yet also says that it may compel the 
amending party to pay the costs, and may enforce “other 
reasonable and equitable terms on him at discretion.” 
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Now, we think, that if it was negligence in the defendant 
which rendered an amendment of the answer necessary or 
proper, the Court would, and should, under this statute, have 
imposed terms of some sort on him. None of any sort hav- 
ing been imposed on him, we suppose that it was some 
other thing than negligence in him, that made it necessary or 
proper to amend his answer. cts 1853-4; 48, 

The statute evidently intends that a party may have an 
unlimited right of amendment, but not gratis. It intends 
that he shall pay for the right, and it leaves the price abso- 
lutely to the discretion of the Court restrained by nothing 
but a regard to what is reasonable and equitable. When 
however, the amending party has paid the price imposed on 
him, that ought to restore him to favor with the Court, and 
the matter of his amendment ought to be as available to 
him as if it had been presented in his original answer. 

In this case, as I said, it does not appear that any terms 
were imposed on the defendant, as the price of the right to 
amend his answer. He, therefore, is not to be viewed with 
disfavor because he has amended his answer, His answer 
must be considered as worth as much to him, as if there 
had been no defective answer, and no motion thereupon. 

We think therefore, that the Court below ought to have 
entertained the second motion, notwithstanding the judg- 
ment on the first. 

This Court, however, is not to be understood as intima- 
ting an opinion, that the act of 1854 ought to be so admin- 
istered as to encourage or to countenance negligence; this 
Court thinks that the act ought not to be so administered as 
to produce that effect. And it thinks that there is no neces- 
sity that the act should be so administered as to doso, Let 
the Courts refuse to allow amendments, except on such 
terms as shall prevent delay of the trial. Let them exact 
of the applicants for leave to amend, undertakings to go to 
trial at an early day; waivers of all formal objections of ev- 
ery kind; waivers of the proof of documents, and of the pro- 
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duction of books; waivers of the proof of all matters not real. 
ly in issue, whenever it can be done consistently with a re- 
gard to what is reasonable and equitable. 


Judgment reversed. 





No. 35.—JarED B. Roserts, plaintiff in error, vs. Beny, 
O. Keaton, defendant in error. 


[1.] Whether a question is pertinent or not under the statute to compel discove- 
ries at law, must be determined by a consideration of the evidence the ques- 
tion is likely to elicit, with the issue to be tried. 

[2.] Whether the statutes authorizing discoveries at law, have been so com- 
plied with as to entitle the party seeking the evidence, to an answer, the 
whole proceeding will be looked to ; the interrogatories themselves ; the issues 
to which the testimony is to be read; the affidavit of the party ; the order of 
the Judge allowing the interrogatories, and the notice to the adverse party, 
when it appears to have been before the Court when he passed the order. 


Case.—In Dougherty Superior Court. Decision by Judge 
Powers, December 1856. 


Motion to dismiss plaintiffs case for failing to answer in- 


terrogatories. 
Plaintiff’s counsel resisted the motion, on the following 


grounds: 
1st. Because the interrogatories themselves were not per- 


tinent. 

2d. Because the same if answered affirmatively could not 
materially aid defendant’s defence. 

3d. Because the interrogatories and order of the Court re- 
quiring defendant to answer, were not taken out or granted 
in conformity to the statutes in such cases made and pro- 


vided. 
4th. Because it did not appear to the Court allowing said 
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interrogatories, either by the oath of the party or otherwise, 
that the answers would be material evidence in the cause, or 
that the interrogatories were pertinent and such as the plain- 
tiff would be compelled to answer upon a bill of discovery 
in chancery. 4 

The Court overruled the objections and dismissed plaintiff’s 
action for failure on his part to answer the interrogatories. 

Plaintiff excepted to this decision. 


Lyons; Vason & Davis, for plaintiff in error. 


Hines; Siavexrter, for defendant in error. 


By the Court.——McDonatp, J. delivering the opinion. 


The defendant, who was defendant in the Court below also, 
propounded certain interrogatories to the plaintiff, the an- 
swers to which he considered material to his defence. To 
the interrogatories was attached an affidavit of the defendant, 
that he is advised and believes that the facts sought to be 
proven by them, are material to his defence, and that he now 
knows no other way of proving said facts, but by the oath of 
the plaintiff. The affidavit stated farther, that the plaintiff 
resided out of the State. The Court passed an order, in 
which were recited the facts stated in the affidavit, requiring 
the plaintiff to answer the interrogatories in sixty days, after 
a copy notice and said interrogatories were served on his at- 
torney. The interrogatories were not answered by the plain- 
tiff, and when the cause was called for trial the defendant’s 
counsel moved to dismiss plaintiff’s case, which motion was 
opposed on the grounds set forth in the reporter’s statement. 
The Court sustained the motion and dismissed the case.— 
This decision is made the ground of exception, and error is 
assigned thereon. 

[1.] To determine whether the interrogatories were perti- 
nent to the cause we mustexamine the pleadings. The action 
is a special action on the case for a fraud alleged to have 
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been committed by the defendant on the plaintiff, in the sale 
of a note secured by mortgage, while the defendant held a 
note of much larger amount on the same party, secured by 
mortgage on the identical property, of older date, which it 
was alleged was well known to the defendant, but which he 
falsely, fraudulently and deceitfully suppressed and withheld 
from the plaintiff. The defendant pleaded non assumpsit, 
payment, and the statute of limitations. No point was made 
on the pleadings and it seems to have been considered that 
the general issue was properly pleaded. One of the interroga- 
tories propounded to the plaintiff is, “did you ever authorize 
your name to bring said action against the defendant, and is it 
now carried on by your knowledge, approbation or consent, and 
have you not ordered the same dismissed?” &c. He is further 
asked if he did not select the note himself and express him- 
self anxious to get it; and if he did not propose to trade the 
note and mortgagé to Shores, if Shores would indorse them, 
and represent the said note as perfectly good, and that the 
property was amply large enough to secure both notes and 
mortgages. Affirmative answers to these questions would 
have been entitled to much consideration in determining the 
issue of fraud. The questions were pertinent. 

[2.] The affidavit of the defendant attached to the inter- 
rogatories bears date 30th April, 1852, the notice to the plain- 
tiff bears date at the same time, and requires the plaintiff’s 
answer in solemn form ; they were all filed in office on the 
sameday. The order ofthe Court must apply to them as they 
are. There is a substantial compliance with the require- 
ments of the statute. The oath of the defendant states that 
the answers to the interrogatories are material to his defence. 
The Judge allowing the interrogatories must be satisfied, 
that is, it must appear to the Court, by the affidavit of the 
party or otherwise, that the answers to the interrogatories 
will be material evidence in the cause. For this he has the 
affidavit of the party and the nature and purport of the ques- 
tions. They must be pertinent. That they are ‘pertinent 
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the Court must judge in the same manner as if the witness 
were on the stand—by the question and the issue pro- 
posed to be proved. They must be such as the adverse party 
would be bound to answer in a bill of discovery in a Court 
of Chancery. That must be determined, as in a Court of 
Chancery, by the questions themselves. The party would 
be compelled to answer all questions relevant to the issue, 
unless they were within that description of questions that 
all parties and witnesses are protected from answering ; such 
as would amount to a betrayal of professional confidence, 
subject the party to infamy, a criminal prosecution, and the 
like. 
Judgment affirmed. 





No. 36.—Jesse J. Rosinson, plaintiff in error, vs. JosHua 
Perry and Wiiuram B. Martin, defendants in error. 


R. and P. entered into a contract by which P. ‘leased’ from R. a lot of land 
for five years ; covenanting to build on it a comfortable cabin, and clear and 
keep under good fence twenty acres of the lot or more, if he chose, and at 
the expiration of the five years, to pay R. one hundred dollars for the land, and 
in the meantime, to pay the taxes on the lot, and then a title to the land was 
to be made to him by R. j 

P. assigned his interest in the land; and that interest finally was assigned 
to P. and M. 

Held, that the interest was assignable, and that the last assignees might have 
specific performance of R. on shewing a compliance with the covenants to 
be performed by the first, P. 


In Equity,in Calhoun Superior Court. Tried before Judge 
Auten, November Term, 1856. 


On the 25th day of October, 1849, Jesse J. Robinson and 
Leroy B. Phillips, entered into the following agreement to- 
Wit.: 
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“GEORGIA, Articles made and entered into this 25th 
Earty County. f{ day of October, 1849, between Jesse J, 
Robinson of the onefpart, and Leroy B. Philips of the other 
part, witnesseth: that the said Jesse J. Robinson has this day 
leased unto the said L. B. Philips, for the term of five years 
from this date, lot of land, No. 148, in the fourth (4th) dis- 
trict of Early county. The said Philips is to build on said 
lot, a comfortable cabin, crib, stable, smoke house, and clear 
up and put and keep under good fence, twenty acres of land, 
and more if he chooses; at the expiration of said term of 
five years, the said L. B. Philips is to pay said J. J. Robin- 
son and his assigns, one hundred dollars in specie for said 
lot of land, and the said J. J. Robinson, is then on such pay- 
ment, to make or cause to be made untosaid Philips,a good 
warrantee deed to said lot. 

In testimony whereof, the said parties have set their hands 
and seals hereunto, the day and year first above written. 


Said Philips is to pay all taxes, after this year on it. 
JESSE J. ROBINSON, [L. S.] 
his 
LEROY B. >» PHILIPS, 
In presence of (in duplicate.) mark. 
Minerva PHI ips.” 


The bill alleges, that said Philips, on the 9th of Decem- 
ber, 1850, assigned said articles to one Brown: Brown on 
the 14th December, 1850, transferred them to one Holder, 
who on the 2d May, 1852, transferred his right and title to 
Sarah B. Morris, and said Sarah B. Morris on the 13th of 
December, 1852, transferred the west half of said lot to one 
of the complainants, Joshua Perry, and the east half to com- 
plainant, William B. Martin. Said transfers were all en- 
dorsed on said agreement, but not under seal: That the 
assignment to complainants was for a valuable consideration : 
That said Philips entered upon said land under said agree- 
ment, and made a clearing and put up the buildings as stipu- 
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lated therein: That complainants under the assignment to 
them, went into possession, and at the expiration of said 
term of five years, tendered the one hundred dollars “men- 
tioned in said agreement,” and complied with all the condi- 
tions of the agreement, and demanded titles to said lands, 
which said Robinson refused, and that he has commenced 
his action of ejectment against complainants for the recovery 
of said land. 

The bill prays for an injunction to restrain the action at 
law, and for a specific performance of said agreement with 
complainants as assignees thereof. 

To the bill the defendant filed a demurrer, on the ground: 

ist. That there was no equity in the bill. 

2d. Because complainants have a full and adequate reme- 
dy at law. 

3d. That the lease under which complainants claim title, 
is not transferable by delivery or endorsement. 

4th. Because complainants show no title in themselves, 
under said lease, the same being under seal, and assigned to 
them by parol. 

After argument had, the Court below overruled the demur- 
rer, and ordered the defendants to answer, whereupon de- 
' fendants excepted, and assigns error thereon. 


Sims; and B. Hrx1, for plaintiff in error. 


Perkins; and R. H. Crarxe, for defendants in error. 


By the Court.—Bernnine, J. delivering the opinion. 


Was there equity in the bill? If there was, the demurrer 
was properly overruled, for all the grounds of the demurrer 
are included in the one, that there was no equity in the bill. 

There was equity in the bill, if the interest acquired by 
Philips from Robinson was assignable. And that it was as- 
signable, there can be no doubt. The contract between 
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Robinson and Philips contained no covenant, that Philips 
should not alien. The right of alienation therefore, was 
one of the incidents of the interest in the land acquired by 
Philips; and this right is an incident of leased property, 
which is to be defeated only by a very clear stipulation; 
Courts lean in favor of it See Comyn on Land. and Ten. 
234, and cases cited. 

» A covenant to renew a lease, runs with the land, and the 
assignee of the lease may require a specific performance of 
it. Plat on Cov. 250. Therefore Philips’s right to purchase 
at the expiration of the five years, run with the land, and thus 
came to the complainants. 

There was therefore equity in the bill. 

The allegations in the bill with respect to the tender might 
well have been more particular and more certain. And one 
of the Court, (Judge McDonatp,) thinks they should have 
been so. 

But the demurrer does not make any special objection to 
them on this score, and it is not likely that their character 
was passed upon by the Court below. At all events, they 
are amendable. Therefore this Court decides nothing as to 
their sufficiency. 

Nor does it decide anything, as to whether there are pro- 
per parties to the bill, That question was not made before 
the Court below. 

The judgment of this Court merely is, that there was equity 
in the bill, and therefore, that the Court below was right in 
overruling a demurrer that was for want of equity. 


Judgment affirmed. 
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No. 37.—Sotomon G,. Brecxuam, plaintiff in error, vs. 
Exizur Newron, defendant in error. 


[1.] Injunction dissolved when answer denies the equity of the bill. 

[2.] Notwithstanding an irregular sale andeven an illegal one by administrators, 
aparty of full age may so ratify it by acquiescence as to make it binding and 
effectual. 

[3.] There is equity enough in a bill to sustain it, which states an irregular sale 
an acquiescence in it by the party whose interest is effected by it. 


In Equity, in Calhoun Superior Court. Tried before 
Judge Powers, November Term, 1856. 


This bill was filed by Solomon G. Beckham, complainant 
against Elizur Newton defendant. 

The complainant alleges that on the day of —— 
18—, he purchased lot of land No. 229, in the 4th district of 
Calhoun county, from the heirs at law of Burwell Russell, 
for valuable consideration. That he received from his ven- 
dors, as his chain of title, a grant from the State to George 
Irving, and the deed of Loring Irving, administrator of said 
George Irving, deceased, to the said Burwell Russell, dated 
29th November, 1825. That said Russell died without hav- 
ing disposed of said lands, and the complainant bought the 
same from his heirs at law as above stated, for the sum of 
fifteen hundred dollars. 

That Elizur Newton, of the county of Clark, has commenc- 
ed his action of ejection against complainant for said land, 
claiming under a title from Elizabeth O’Neal, the heir at law 
of said George Irving, who has been of age some twenty-five 
years, and alleging, as complainant is informed, that title to 
said land was not legally divested by the deed of the admin- 
istrator of said George Irving to Burwell Russell. 

Complainant further alleges that the following are the 
facts, as he has been recently informed, in relation to the 
sale of said land to said Burwell Russell. Upon the death 
of said George Irving, Loring Irving and Burwell Russell 
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became his administrators, and the said lot of land agreeably 
to an order of the Court of Ordinary of Morgan county, was 
sold at public out cry to the highest bidder, and that Bur- 
well Russell became the purchaser ; paid the purchase money 
and took titles from his co-administrator and held the same 
till his death, and the said Loring Irving, co-administrator, 
accounted with the heirs at law for the same, and that Eliza- 
beth received the same, acquiesced in said sale till after Rus- 
sell’s death, and would yet have been satisfied, but for the 
intermeddling of Newton. That at the time complainant 
purchased said land, he had no knowledge of the above facts 
nor had any notice of Newton’s claim. That adminis- 
tration of said George Irving’s estate has been closed more 
than thirty years, and that said Elizabeth has received and 
receipted for her share of the same. That said Newton, at 
the time of his purchase from said Elizabeth, had notice of 
the title of said Burwell Russell, as well as of the facts in re- 
lation thereto, as above stated. The bill prays that said New- 
ton be enjoined from prosecuting his action of ejectment. 
Newton answers the bill, and admits that he purchased 
said land from said Elizabeth O’Neal in December, 1849, and 
paid her for the same, the sum of one hundred and fifty dol- 
lars. That at the time of his purchase, he had no notice of 
any other claimant or title, and claims to be a bona fide pur- 
chaser for valuable consideration without notice. That he 
did afterwards hear of a claim by a man named Russell, and 
that he went down to Calhoun county to look after his lands 
and to take possession of the same. He went to Beckham’s 
house and exhibited to him his titles, and rented said lot of 
land to him, and this was before Beckham’s pretended pur- 
chase from the heirs of Russell, and that defendant did not 
commence his action of ejectment against Beckham until 
he ascertained that he was claiming the land as his own, 
and had repudiated his tenancy ; knows nothing of the sale 
by administrators of George Irving; of the payment of the 
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purchase money to said Elizabeth O’Neal the heir at law, or 
of the settlement of said estate. 

Upon the coming in of the answer, the Court dissolved 
the injunction and dismissed the Bill, and complainant ex- 
cepted and assigns error. 


SLAUGHTER, for plaintiff in error. 
Vason, for defendant in error. 
By the Court.——McDona np, J. delivering the opinion. 


On the coming in of the answer of the respondent, a mo- 
tion was submitted to the Court to dissolve the injunction 
and to dismiss the bill for want of equity. The Court dis- 
solved the injunction and dismissed the bill, and on this judg- 
ment of the Court, error is assigned. 

[1.] On examination of the answer of the defendant, we 
find that many of the charges of the bill are answered upon 
information and belief, and it is insisted by complainant’s 
solicitor, that, on such an answer, an injunction will not be 
dissolved. That is true, and unless there is enough in the 
answer, sworn to positively, to displace complainant’s equity, 
the injunction ought to be retained. It is not necessary to 
scrutinize the bill and answer very closely, to determine that 
there is enough in the answer to sustain the motion to dis- 
solve the injunction. The bill alleges that, at the time com- 
plainant purchased the land of the heirs of Russell, he had 
no notice of the claim of the defendant Elizur Newton, 
or of Elizabeth O’Neal. This charge, the defendant most 
positively denies, and sets forth a lease or contract for the 
rent of the land by defendant to complainant ; that defendant 
went to complainant’s house and exhibited to him his title 
and complainant then proposed to purchase the land of him. 
He refused to sell because he had heard of the other claim, 
(that of the heirs of Russell.) According to the answer then, 
and on the motion to dissolve, it being in no manner contro- 
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verted, it must be taken as true, that complainant is the de- 
fendant’s tenant of the and sued for, and he cannot enjoin 
the ejectment suit instituted for its recovery. 

[2.] In considering the other branch of the motion, to dis. 
miss the bill for want of equity, a different rule prevails, in 
respect to the facts to which we must apply the. principles 
which control Courts of Chancery. The allegations of the 
bill are to be taken as true. By them it appears that com- 
plainant purchased the land from the heirs at law of Rurwell 
Russell, that he received their warranty deed of conveyance 
to the land and at the same time they delivered to him the 
grant from the State of Georgia to George Irving, anda war- 
ranty deed from Loring Irving as administrator of George 
Irving, deceased, conveying the same land to Burwell Rus- 
sell; that Elizur Newton, the defendant, commenced an ac- 
tion of ejectment in the Superior Court of the county of Early 
against the complainant for the recovery of the land, claim- 
ing, as complainant is informed and _ believes, under a title 
from the heir at law of the said George Loring, ‘deceased, 
to-wit: Elizabeth O’Neal, who has been of age some twenty- 
five years or more, alleging and claiming that the title to said 
land has never passed from the estate of George Loring, de- 
ceased ; that she being the only heir at law, the right and 
title to the land was vested inher. The bill further alleges 
that he has lately, within the last few days, discovered the 
following to be the:facts of the case, that is to say: at and 
after the death of the said George Irving, the said Loring 
Irving and Burwell Russell became administrators on the 
estate of said deceased, and the said land was sold, in accor- 
dance with an order from the Court of Ordinary of Morgan 
county, in terms of the law, having been put up and sold to 
the highest bidder; that Burwell Russell, one of the adminis- 
trators, being the highest bidder, became the purchaser, paid 
the purchase money, took a title thereto, and held the same, 
and his heirs after his demise, until the said heirs sold the 
same to complainant on the day of 1853; that 
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the said Loring Irving, one of the administrators, received 
the purchase money of his co-administrator, the said Russell, 
and settled, and accounted with the said heir at law for the 
same, she receiving and acguiescing therein, until long after 
the death of the said Burwell Russell; and complainant be- 
lieves would yet have been fully satisfied but for the inter- 
meddling of the said Newton. The bill further alleges that 
complainant, when he purchased the land of the said _ heirs 
at law of the said Russell, had no notice of the facts set 
forth relative to the sale and purchase of said Loring Irving 
and Burwell Bussell or of the claim of the said Elizabeth 
0’Neal, and that at that time he had no knowledge of any 
good outstanding title to said land, in any other person, oth- 
er than from rumor, but supposed the same was bona fide 
in the said Burwell Russell and his heirs at law, as he found 
a title of record in the county of Early to the said Russell, 
recorded July 3d, 1826, and never heard that the land belong- 
ed to any other person. The bill further alleges a full settle- 
ment of the estate, and that the administrators were dismiss- 
ed from the said administration more than thirty years ago, 
and that the said Elizabeth O’Neal received and receipted 
for her portion of the said estate, and that she has not until 
recently put up any claim to the same, &c. 

The bill is not as explicit as it might be in regard to the 
knowledge of Elizabeth O’Neal of the manner in which the 
land was disposed of by the administrators, and in respect 
to the actual payment to her of the consideration money of 
this land, yet enough is stated to show a palpable equity in 
the complainant. 

[3.] The bill states the sale of the land under an order of 
the proper Court ; the settlement of the estate ; that letters dis- 
missory were issued more than thirty years ago; that Eliza- 
beth O’Neal, the only heir at law, had received and receipted 
for the whole of her portion of the estate, and had acquiesed 
im itall this time. If she knew of the manner of sale, and 
settled in full, her long acquiescence in it ratifies it. She 
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was clearly offull age. It is unnecessary to remark on other 
equities that may belong to this case, and which will depend 
entirely on the proof that may be offered to sustain the bill 
or the answer. 

The relations existing between the plaintiff and defendant 
may have something to do with settling their equities ulti- 
mately. Some of the allegations in the bill must be made 


more explicit and the prayer amended. 
Judgment reversed. 





No. 38.—Bensamin Jounson, plaintiff in error, vs. Curtis 
Neos, defendant in error. 


No. 39.—Curtis Neus, plaintiff in error, vs. Bensamin 
Jounson, defendant in error. 


These two cases were consolidated and argued together. 


[1.] Justices of the Peace are not bound to give the law of a case on trial be- 
fore a jury in their Courts in charge. 

[2.] Juries in Justices’ Courts are bound to render verdicts according to the 
rules of law and equity, applicable to the case before them, and if they vio- 
late these, their verdicts may be set aside. 


Certiorari, from Dougherty Superior Court. Decision by 
Judge Auten, June Term, 1856. 


Benjamin Johnson sued defendant Nelmes in a Justices’ 
Court for the hire of a negro from 1st of January to 15th of 
March, 1855, at the rate of ten dollars per month. He had 
hired the negro to Nelms the year before, and he had not 
returned her, but retained and kept possession of her for 
two months and a half after the term of hire expired. His 
excuse for this detention was that Johnson, her master, lived 
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out of the county, and had not demanded her at the end of 
the year, and he did not know where or to whom to send 
her. 

Johnson at the trial in the Justices’ Court, asked the Jus- 
tice to charge the law of the case to the jury, which the Jus- 
tice declined to do, and gave judgment for defendant. 

Plaintiff sued out a certiorari, and brought the case before 
the Superior Court for review and reversal. 

The presiding Judge, sustained the certiorari, set aside 
the verdict and remanded the case back for a new trial; but 
not upon the ground that the Justice committed error in not 
instructing the jury as to the law of the case, as requested, 
holding on this point that it is discretionary with the Justice 
to instruct or charge the jury or not, as he thinks best: and 
Johnson by his counsel excepted to said decision, because 
the same was not made on the proper ground. 

And defendant Nelms excepted, because the Court erred 
in setting aside the verdict and granting a new trial. 


SanpeErs, for Johnson. 


Morean, tor Nelms. 


By the Court.—McDona tp, J., delivering the opinion, 


[1.] Our Justices’ Courts take the place of what were known 
before the revolution and sometime afterwards, as Courts of 
Conscience. They were Courts for the recovery of small 
debts, and examined and determined the cases by the oath 
of the parties or other witnesses, and decided them according 
to equity and good conscience; 3. Bl. Con. 82. The Consti- 
tution of 1777, declared that the Court of Conscience should 
be continued as heretofore practiced. An act was passed in 
1760, for the more easy and speedy recovery of small debts 
and damages. In 1762, that act was explained and amend- 
ed and both acts were repealed by the act of 1789. Wat- 
kins’ Dig. 406. The same act provided for the more speedy 

VOL, xxI. 13 
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recovery of small-debts, not exceeding five pounds sterling, 
Justices’ Courts, established in 1797, were invested with this 
jurisdiction, and could hear and determine suits not exceed- 
ing thirty dollars. The Justices now give judgment in the 
first instance, but either party, being dissatisfied with the 
judgment of the Justices, may appeal to a jury. The jury 
are sworn to try the cause, and give a true verdict, accord- 
ing to equity and the opinion they entertain of the evidence, 
The Justices’ Courts, then, are our Courts of Conscience, es- 
tablished for the same object, and are to act and determine 
upon the same principles that governed such Courts at the 
time the Constitution of 1777 was formed. On appeal trials, 
the jurors are re-trying the case with all the powers the Jus- 
tices had, and are to give their verdict according to equity 
and their own opinion of the evidence. It isan appeal from 
the judgment of one or two men, to a greater number. The 
Justices, then, may or may not give their opinion of the law 
to the jury. The jury are certainly not bound by the opin- 
ion the Justices may have of the law. They have a right 
to act on their own opinions in that respect, and the Justices, 
no doubt, very often act wisely in not attempting to give the 
law in charge. The Justices, in this case, committed no 
error in refusing to give the law, on request or otherwise, in 
charge to the jury, and the Judge of the Superior Court com- 
mitted no error in refusing to reverse their judgment on that 
ground. 

[2.] Although the juries in ‘Justices’ Courts have such 
large powers under their oaths, these powers were given to 
them to be exercised justly, and according to the rules of 
law and equity, and if they go counter to these, their judg- 
ments and verdicts are subject to be set aside. The Consti- 
tution and laws provide for the correction of such errors as 
they may commit in violation of the above stated rules. The 
defence set up by this case was that the hirer did not know 
where to send the negro at the expiration of the hire. The 
custom offered to be proved, has nothing to do with the 

















ey a nD ee 195 
Weed nie oe, cai 


case. The hirer at the expiration of the time, according to 
the return of the magistrate, was negotiating with the owner 
for the purchase of the girl. He surely knew where the 
owner was at that time, and might have returned her or ten- 
dered her to him. The Circuit Judge ordered a new trial, 
the jury in the Justices’ Court having found a verdict for the 
defendant, and we affirm his judgment. 


Judgment affirmed. 


No. 40.—Hernry B. Weep, plaintiff in error, vs. James 
Bonn, defendant in error. 


A promissory note given by a clieut to an attorney at Law for services to be 
rendered in a suit is void, though in the hands of an innocent transferee, if 
the attorney has failed to attend, by himself or some competent attorney, to 
the suit until the rendition of a judgment therein:—being made void by an 


Act of 1831. 


Complaint on Note, in Dougherty Superior Court. Be- 
fore Powers, Judge, December Term, 1856. 


In 1850, James Bond, the defendant below, employed B. 
K. & J. B. Hines, attorneys at law in the-city of Macon, 
Georgia, to undertake in their professional capacity, the re- 
covery of certain lands in Cherokee, Georgia, which it was 
alleged had been fraudulently sold by Wm. F. Bond. By 
agreement between the parties, said attorneys were to receive 
$500 for a fee certain, and $1,000 more in the event of suc- 
cess, In 1851, this contract was annulled, and another of 
identically the same character and in the same terms was 
made, and Bond gave his promissory note payable to Hines 
& Hines or bearer, twelve months after date, for $500. 
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After the renewal, the note was traded to H. B. Weed, the 
plaintiff below, who brought suit upon it against Bond. 

To this action defendant pleaded total and partial failure 
of consideration: and upon the trial proved that all the pro. 
fessional services contemplated and agreed upon had not 
been rendered. 

Plaintiff offered to prove by Judge Scarborough what the 
services proven to have been rendered by Hines & Hines were 
worth; but the presiding Judge repelled this testimony, and 
held that plaintiff could not show any partial performance 
of the contract, and if he could not show a performance of 
the whole contract on the part of Hines & Hines, that he 
could not recover. 

The presiding Judge charged the jury, that if said note 
was given in consideration of professional services to be ren- 
dered or suit to be instituted, and the attorney failed from 
any cause to render said services and to perform the whole 
contract, notwithstanding they may have rendered valuable 
services, yet the plaintiff could not recover on the note. That 
by the laws of the State, the note was void if transferred 
before the services were all performed, and that the note not 
being due at the time of transfer, made no difference. 

The jury found for the defendant. To which charge and 
ruling, plaintiff excepts and assigns the same as error. 


Hines & Hosss, for plaintiff in error. 


R. H. Lyon, for defendant in error. 


By the Court—Bennine, J. delivering the opinion. 


It seems from the evidence in this case, that the attorneys 
failed “to attend in person, or by” any other “competent at- 
torney, to the suit, until the rendition of a judgement” 
therein. 

And the question is, whether such failure made the note 
they took for their services void, although it had been trans- 
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ferred to the plaintiff. The Court below held that. it: did, 
and this Court holds so too, 

The whole question depends on an act of the Legislature. 
That act is as follows : 

“Section 1. From and after the passage of this act, ‘all 
contracts made and entered into between party or parties 
plaintiff or defendant, and attorney or attorneys at law; in 
writing or otherwise, shall be held and deemed null ‘and 
void, whenever the said attorney or attorneys shall fail to 
attend in person, or by some competent attorney, to the suit 
or suits, which he or they contracted to do, until the rendi- 
tion of a judgment.” 

“Src. 2. If any attorney or attorneys at law; as aforesaid, 
shall transfer any note or notes, obligation or obligations in 
writing, taken or secured for his or their services, as attorney 
or attorneys as aforesaid, and shall fail to attend to the suit 

‘or suits, in person or by some other competent attorney, 
until the rendition of a judgment, he or they shall forfeit and 
pay to the person or persons, whom the same was taken 
from, double the amount so transferred, recoverable in any 
Court having jurisdiction of the same.” Cobb’s Dig. 91. 

The first of these two sections says plainly, that the con- 
tract shall be “null and void” whenever the attorney shall 
fail to attend to the suit by himself, or some other compe- 
tent attorney, until the rendition of a judgment.” 

There is nothing, in the latter of the two sections, that 
says, that if the contract is transferred, it is to become free 
from the operation of the first section. 

The first of these two sections includes by its terms, 
as well contracts that have been transferred, as contracts that 
have not been transferred. This is manifest. 

Now, does the second of the sections contain any thing to 
take the case of a transferred contract out of the first? In 
other words, is there any thing in the second, necessarily re- 
pugnant to so much of the first, as makes the first include 
the case of a transferred contract ? 
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The answer must be, that there is not. 

It is true, that the forfeiture given in the second section, 
is given not to the ¢ransferee of the contract, the person most 
likely to be injured if the contract be void when transferred, 
but is given to the maker of the contract; a person who, 
probably would be well protected by the mere nullification 
of the contract. 

But this was also true of the old statute of usury. That 
statute gave a forfeiture to the maker of the usurious con- 
tract; and yet, it was never held, that this prevented a usuri- 
ous contract, if transferred, from being void. Prince Dig. 
294. 

The two sections may well be read as follows, viz. : 

“Sec. 1. All contracts given by clients to attorneys, wheth- 
er transferred or not, shall be void if the attorney fails by 
himself or another attorney, to attend to the suit, until the 
rendition of a judgment.” 

“Sec. 2. And if the contract has been transferred, the at- 
torney shall forfeit to the client twice the amount of what 
the client isto pay by the contract.” 

If so, there is certainly nothing in the last section to take 
the case of a transferred note out of the first. 

We think that the judgement of the Court below ought to 
be affirmed. 


Judgment affirmed. 


No. 41.—Harpy Gruirrin, plaintiff in error, vs. Francis 
THoMAs AND Anprew Y. Hampton, defendants in error. 


Pending suit against a principal and endorser jointly, the endorser paid the 
note. Held, that this payment was a bar to the further prosecution ofthe suit, 
even though the further prosecution of it might be at the instance, and for 
the benefit of the endorser. 
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Assumpsit, from Dougherty Superior Court. Decision by 
Judge Atten, June Term, 1856. 


Upon the call of this case for trial in the Court below, de- 
fendant’s counsel moved that it be entered settled, upon the 
ground of payment puis darrien“continuance, by his co- 
defendant Andrew Y. Hampton. 

It was admitted that Andrew Y. Hampton was the endor- 
ser and Hardy Griffin the maker of the note sued on, and 
that Hampton had, pending the suit, paid off the same in full, 
and all the costs of suit. The question was, whether such 
payment was a bar to the further prosecution of the action, 

The presiding Judge held that payment by a co-defendant, 
being an endorser, did not bar or extinguish the action as to 
the maker, and that the same could proceed for the benefit 
of the endorser, and refused the motion ; and defendant Grif- 
fin excepted. 


SLavGHTER, for plaintiff in error. 
Strozier; R. H. Lyon, for defendant in error. 
By the Court.—Bernnine, J. delivering the opinion. 


There can be no doubt but that the payment of the note 
by Hampton, the endorser of it, to Thomas, the plaintiff in 
the suit, was a bar to the suit considered as a suit at the in- 
stance of Thomas ; and a bar in favor of Griffin, the princi- 
pal, as well as in favor of Hampton, the endorser. Burge 
on Suretyship, 354. 

The question therefore is, whether Hampton, by paying off 
the note could take the place in the suit of Thomas, the plain- 
tiff, and have rights there that Thomas himself could not 
have had, 

And we think that he could not. 

He certainly could not by common law or by equity. 20 
ibid. 





200 SUPREME COURT OF GEORGIA. 





rs 


Creditors of Spicer vs. Spicer. 





Nor could he by any statute. Of the many statutes on the 
subject, not one gives the endorser such a right. Those 
statutes are all confined to cases in which the payment by 
the surity is made after judgment. Cobb’s Dig. 592—598. 
There is, then, no law by which he could. 

We think, therefore, that the Court below erred in not sus- 
taining the motion. 

Judgment Reversed. 





No, 42.—The Crepitors or Joun F, Spicer, plaintiffs in 
error, vs. EvELInE Spicer, et ai, defendants in error. | 


No. 43.—Tue Crepirors or AnpREW Y. Hampton, plain- 


tiffs in error, vs. James J, Hampton, et. al. defendants in 
error. 


A testator, by his will, gives and bequeathes all his estate, both real and person- 
alto his grand children; he directs it to be divided into nine equal shares, 
that being the number of his family, and divided between them ; he desires 
that the parents of the grand children have the use and management of that 
portion of the estate given to their children, during the life of the parent, 
and the emoluments and profits arising therefrom, to be used by the parents 
for the support, raising and education of his grand children, with the privi- 
leges of giving off a portion tothe grand children as they might marry or 
come of age, if the parent saw fit, otherwise to remain together until the 
death of the parent, and then to be equally divided between the grand child- 
ren, share and share alike. Held, 

[{1.] That the several families of grand children, while minors, were entitled to 
a proper allowance from the income of the property for their support, as 
against the judgment creditors of their parents. 


[2.] That property bought with money coming from the estate of the testator, 
constituted a part of the corpus of the trust estate, and was not liable to the 
debts of the parents. 


In Equity, in Dougherty Superior Court. Decision by 
Judge Powers, December Term, 1856. 
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These two cases involving the same questions, under the 
same will, were heard together. 


Andrew Hampton, of Laurens county, died in the year 
18—, leaving the following last will and testament, viz.: 


GEORGIA, I, Andrew Hampton, of the: county of 
Laurens County. J Laurens, and State aforesaid, being in 
sound mind, but knowing that it is appointed for all men 
once to die, do make and ordain this my last will and testa- 
ment; that is to say, my will and desire is, that all my just 
debts be paid and fully discharged. 

Item ist. I give and bequeathe all my estate, both real 
and personal, to my grand children, that I have not hereto- 
fore given to my children. 

2d. My will and desire further is, that all my estate, both 
real and personal, be divided into nine. equal lots or shares, 
and my executors shall set apart by lottery one of ‘said lots 
or shares to each family of my grand children, and in case 
any one or more of my children die without issue, then and 
in that case, the portion or share of my estate that would 
have gone to such issue, shall be equally divided among the 
remaining families of my grand children, share and share 
alike, 

3d. My will and desire is, further, that the fathers of my 
grand children, have the use and management of that por- 
tion of my estate, that I will and bequeathe to the children, 
during their natural life time, and the emoluments and. pro- 
fits arising therefrom, to be used by the fathers for the sup- 
port, raising and educating my grand children, and should 
any of my grand children marry or become of lawful age, 
then and in that case, their father or fathers, may give to 
them a portion or share of their property, if he thinks pro- 
per to do so, otherwise it remains together until their father’s 
death, then to be equally divided between such grand child- 
ren, share and share alike. 

4th. And my will and desire further is, that if any one or 


. 
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more of my daughters be left widows, that they enjoy that 
portion of my estate that I will to their children in like man- 
ner that their husbands would have done in case they had 
have lived; and my will further is, that if any of my daugh- 
ters-in-law be left widows, then and in that case, they 
enjoy that portion of my estate that I will to their children, 
in like manner as my daughters do, during their widowhood. 

5th. Should it so happen, that any one or more of my 
children should fail to have issue, it shall in no such case be 
construed, as to prevent such child or children from enjoying 
and having the use and possession of that part or portion of 
my estate that would have fell to them, had they have had 
issue during their life time. 

6th. My will and desire further is, that the following ex- 
ceptions bear in relation to every part of my estate, that is to 
say, that portion or part of my estate that I bequeathe to my 
beloved daughters, Rachel and Mary, to be held in trust by 
my executors, and the said executors to use and control in 
any manner that they may think most conducive to the in- 
terest of the children of the said Rachel and Mary, free from 
the control of their present husbands or any future husband 
they may have, until it would have been distributed had this 
exception not have been made. 

7th. My will and desire further is, that should I have any 
crops growing on my plantations at the time of my death, 
that my executors proceed to make and gather the same by 
my hands and overseers, in like manner as I would do, were 
I living, and that it, together with the balance of my perish- 
able property, be equally divided and disposed of, as I have 
directed in relation to my real and personal property. 

8th. And my desire further is, that no portion of my estate 
be sold unless it should be necessary for the payment of my 
just debts. 
' Lastly: I hereby nominate and constitute and appoint my 
four sons, Benjamin W. Hampton, John M. Hampton, An- 
drew J. Hampton, and James D, Hampton, sole executors of 
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this my last will and testament, hereby ratifying this, and 
this only, to be my last will and testament. 

In testimony whereof, I have hereunto set my hand affix- 
ed my seal, this the 21st of August, 1839, A. D., and of the 
Independence of the United States of America, the sixty- 
fourth year. 

ANDREW HAMPTON, [L. S.]} 
Signed, sealed and delivered in the presence of 
Warren W. WuoITEHEAD, 
Cuaries Roacu, 
DanreL Roserts, 
Rurvus M. Dorsy, 
RicHarp THOMAS, 
_ James A. Tuostas. 

Proven and admitted to Record. 

Court of Ordinary, March 2d, 184—. 

Georgia, Laurens County. 


In pursuance of the directions of this will, the execu- 
tors divided the estate of the testator into nine equal parts 
and assigned one portion thereof to each of said families of 
grand children. The estate thus divided and assigned con- 
sisted of negroes, cattle, hogs, horses and mules, notes, mo- 
ney, &c. Andrew Y. Hampton, one of the sons of testator, 
and John F. Spicer who had inter-married with Eveline 
Hampton, a daughter, received their respective shares, and 
had been in the use and enjoyment of the same for many 
years. In the years 1854 and 1855, they were sued to insol- 
vency. Their judgment creditors levied upon the crops of 
cotton, corn, fodder, stock and cattle, on the plantations be« 
longing to said. Hampton and Spicer; and also upon two 
negroes, Van and Jack. 

The children of Andrew Y. Hampton and John F. Spicer, 
filed their respective bills, setting forth the foregoing facts, 
and that the two negroes levied on had been purchased, and 
exchanged for funds and property received from the estate of 
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their grand father. They prayed for an injunction to restrain 
the sale of the property under the levies made by the eredi- 
tors, and for an account of their proportional share of said 
crops and stock, and to have the same set aside and decreed 
_ as part of their estates, not subject to the debts of said Hamp. 
ton and Spicer. 

To these bills, the creditors respectively demurred. The 
Court overruled the demurrers, and defendants excepted. 


Hines; and Lyov, for plaintiffs in error. 


SLauecuTer; and Vason, for defendants in error. 


By the Court—Luvumrxin, J. delivering the opinion. 


[1.] The Court entertains no doubt but that the respective 
families of grand children of Andrew Hampton, deceased, 
are entitled to be supported and educated out of the property 
left them, up to the time of their marrying or becoming of 
age; at which time their parents are authorized to give off a 
portion of the property, if they see fit; otherwise to retain 
it during their natural lives, to be then divided. Whether 
the surplus over and above the expenses of the grand chil- 
dren and after they are married or become of age, up to the 
time of distribution, was not to accumulate for their benefit, 
in the hands of their parents, is not so clear. I have no 
doubt but that such was the understanding and intention of 
the testator. 

In the case of Spicer’s children, they are minors, and con- 
sequently may claim a support out of the emoluments of the 
property in the hands of their father. In 1856, he worked 
eleven negroes of his own, and seven of theirs, and a rata- 
ble proportion of the money arising from the sale of the 
crop of that year was $1,400 00. There are five of these mi- 
nors who are the complainants in the bill, and some dozen 
unproductive negroes. They allege that the whole of this is 
needed for their maintenance, and that without it they will 
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be left destitute, and this statement is not contradicted. We 
see no error in the decision of the Court, therefore, thatthe 
jury might decree them the whole of this fund. .They do 
not go back upon the crop of 1855, by way of compelling 
their father to account for the income of past years, but to 
obtain the means of support for 1856. 

[2.] As to the heirs of Andrew Y. Hampton, the main 
contest there is, as to the two negroes Van and Jack, five 
mules, a wagon and harness, some stock, provision, &c. As 
to the slaves, we think there is a clear equity, according to 
the case made by the bill. One of them is alleged to have 
been bought with the money received by the father of com- 
plainants from the estate of their grand father; and the oth- 
er with the proceeds of the stock which came in the same 
manner. There is some doubt as to the mules, wagon, &c. 
The claim to these is put upon several grounds, If this pro- 
perty was purchased out of the funds given by the will, and 
this is one of the charges, or was placed there by the father, 
in lieu of the same amount of trust property used by him, 
then it would constitute a part of the corpus of the trust 
estate. 

Counsel for the creditors suggest in argument, that, they 
had no notice of the trust which encumbered this property, 
and insist that, inasmuch as they may have given credit up- 
on it, it is subject to their judgments. But this,case comes 
up upon the judgment upon demurrer; and not upon. the 
answer showing this to have been true. But even if the fact 
be so, would the equity of the creditors of the father. sup- 
plant that of the cestui que trust ? 


Judgment affirmed. 
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No. 44.—Bennetr Apams, plaintiff in error, vs. Tae Justt- 
CEs OF THE INFERIOR CourT or DoveHerty Counry, de- 


fendants in error. 


{t is the duty of the Collector, and not the Receiver, to make the assessment, 
both for State and county purposes, upon the taxable property of the 
county. And an agreement by the Inferior Court that the service shall be 
performed by the Receiver is void, and will not be enforced. 


Petition for mandamus, in Dougherty Superior Court. 
Before Judge AtLen, June Term, 1859. 


This was an application by Bennett Adams, Receiver of tax 
returns for Dougherty county, for a mandamus against the 
Justices of the Inferior Court, to compel them to give an 
order on the Treasurer of said county, to pay petitioner the 
sum of $408 97, which he claimed as commissions for as- 
sessing and making out a digest of the county taxes for the 
year 1854; the county taxes for said year amounting to 
$10,224 39, being two hundred per cent. on the State tax, 

The Justices of the Inferor Court answered the petition, 
and admitted the facts therein stated, but denied that peti- 
tioner was entitled to the commissions which he claimed on 
the amount of taxes assessed for the county. 

After hearing argument, Judge ALLEN refused the manda- 
mus and dismissed the petition: and counsel for petitioner 


excepted. 
Smiru; ScarBoroveH, for plaintiff in error. 
Srrozier & StaveuTeRr, for defendants in error. 
By the Court.—Lumpxiy, J. delivering the opinion. 


By the general law, three digests of taxable property are 
to be made out by the Receiver, one of which is to be trans- 
mitted to the Inferior Court of the county. Cobb, 1045. 

By the Act of 1853, (Pamphlet, 298,) the Inferior Court 
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Dougherty county is clothed with power to levy and collect 
an extra tax for county purposes, of such per cent. on the 
State tax as to the said Court may seem necessary and prop- 
er. The Inferior Court, under this act, levied an extra tax, 
and directed the Receiver to make the assessment. He did 
so, and they now refuse to pay him; and he applies for a 
mandamus, We are clear that it ought not to be granted. 
The Inferior Court had no power to pass the order. The 
Receiver was not bound to obey it. If he did so, the act was 
voluntary, and so must be his compensation. The Collector 
would not be protected in collecting the tax upon the Re- 
ceiver’s assessment, unless he adopted it as his own. He 
could not be deprived of his fees for performing this service. 

It is hard that the Receiver should go unpaid; but the 
power of this Court can never be invoked to coerce an infe- 
rior judicatory to do an unlawful thing, one, at least, which 
is without authority of law. 

The public have an interest in being protected against the 
wrongful acts of its officers and agents. When the people 
elected the Collector, he was entitled to all the emoluments 
of the office to which he was chosen, and it is not in the 
power of the Court to give them to another. 


Judgment affirmed, 


No, 45.—Brun & Foster, plaintiffs in error, vs. Wittam H. 
Youne & Co., et. al., defendants in error. 


[1.] When the bill states all that deeds mentioned in the bill could show, if ex- 
hibits of them had been attached to the bill, against the granting an injunction ; 
that exhibits of them are not attached to the bill is no objection to the grant- 
ing of the injunction. 


(2.] When there is a fund in Court on which a judgment creditor can lay his 
hands without trouble, expense or delay, a Court of Equity will not, at the 
instance of other creditors, holding junior mortgage liens on the fund, force the 
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judgment creditor to proceed with his judgment against property in the hands 
of third persons, where he must encounter expense and delay in collecting 
his debt. 

[3.] A Court of Equity will not lend its aid against a dona fide purchaser. 


[4.] An affidavit, administered in Florida, to a bill for an injunction, will not 
be noticed here without authentication. 


[5.] It is good ground to refuse an injunction, if the party against whom it is 
moved propose in the presence of the Chancellor to do all that a Court, on 
the most favorable construction of complainant’s case, ought to decree for him, 
provided he complies with his proposition. 


In, Equity, in Dougherty Superior Court. Tried Before 
Judge ALLEN, June, 1856. 


The bill was filed by William H. Young & Co., complain- 
ants, against Behn & Foster, partners, Benjamin O. Keaton, 
George W. Collier, Paul E. Tarver, John A. Davis and An- 
drew Y. Hampton, defendants, and alleges that at April 
Term, 1853, of Baker Superior Court, said Behn & Foster 
recovered judgment against said Andrew Y. Hampton for 
$2,423.73, besides interest and cost; that upon the appeal at 
November Term, 1854, a judgment for said sum and $302.96, 
damages for a frivolous appeal was recovered, upon which a 
fi. fa. issued. 

That subsequent to this judgment of Behn & Foster, said 
Hampton, mortgaged seventeen negroes to said Benjamin 0. 
Keaton, to secure a debt due to him of $10,597.51. He af- 
terwards mortgaged to said Keaton five other negroes to se- 
cure a debt due to him of $2,263.44. He still later mortgaged 
to George W. Collier eight negroes to secure a debt due to 
him of $3,990.00, and afterwards, on the 26th may, 1854, 
said Hampton mortgaged to complainants six negroes to se- 
cure a debt due to them of $3,521.25. 

At the subsequent terms of the Superior Court of Dougher- 
ty county, in May and November, 1854, a large number of 
judgments were obtained against said Hampton, which, with 
the mortgages aforesaid, are more than sufficient to exhaust 


and consume his entire property and estate. That under 


the fi. fas, which have issued upon said judgements, all the 
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property of said Hampton, as well that included in said mort- 
gages, as all other, was levied on by the Sheriff of said coun- 
ty, and on the first Tuesday in February, 1855, all said pro- 
perty, except that claimed by Mrs. Westfall and by the.chil- 
dren of said Hampton, was sold by the Sheriff, by the 
consent and agreement of all the creditors, that the proceeds 
should be applied according to their respective rights and 
priorities of their liens, to be afterwards determined. 

The negroes embraced in Keaton’s mortgages sold for 
more than would satisfy hisdemands, The negroes embrac- 
ed in Collier’s mortgage did not sell for an amount sufficient 
to satisfy his debt, but there were some negroes in said mort- 
gage claimed by Mrs. Westfall, which were not sold, and 
which, if subject to said debt, will discharge the same and 
leave a balance of about $1800, to be applied to other debts. 
The negroes embraced in complainants’ mortgage and which 
were sold, failed by two hundred dollars to bring enough to 
pay theirdebt. But the negro woman unsold and claimed 
by Mrs. Westfall, and included in complainants’ mortgage, 
if made liable, will fully satisfy their claim and leave a bal- 
ance of several hundred dollars over. That after the sale, 
Behn & Foster gave notice to the Sheriff that they claimed, 
out of the proceeds of said sale, an amount sufficient to pay 
off their judgment, and afterwards the Court held that said 
judgment took precedence of and was entitled'to the money 
over the mortgages. 

The bill farther alleges thatZcomplainants’ mortgage was 
junior in date to all the others; that Hampton is hopelessly 
insolvent; and that the property embraced in their mortgage 
or its proceeds, is the only security-lien or fund, which they 
have and to which they can look for the payment of their 
demand. The bill further charges, that!subsequently to the 
rendition of the judgment of Behn & Foster and the execu- 
tion of the mortgages, Hampton conveyed several valuable 
lots of land, in the city of Albany, to different persons, some 
for valuable consideration and others purely voluntary ; that 

VOL. xxI, 14 
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the claim of Mrs. Westfall to the negroes aforesaid is yp. 
founded and will not be sustained; and that the property 
thus conveyed is far more than sufficient, when sold, to pay 
off the judgment of Behn & Foster; and that they should 
proceed with their judgment against the same, and leave the 
funds arising from the negroes contained in complainants’ 
mortgage to be applied to their debt; and prays that said 
Behn & Foster be enjoined from claiming or receiving the 
proceeds or funds now in the hands of the Sheriff, in pay- 
ment of their judgment. 

Upon the filing of the bill, Judge ALLEN granted a rule nisi 
against Behn & Foster to show cause why said injunction 
should not be granted. 

Defendants showed for cause : 

Ist. Because the deeds from Andrew Y. Hampton to Paul 
E. Tarver and J. A. Davis were not attached as exhibits to 
complainants’ bill; and it appeared by the deed to Tarver, 
which defendants produced in Court, that it was older than 
complainants’ mortgage. 

2d. Because Behn & Foster here in Court, offered to as- 
sign to complainants their judgment against Hampton, upon 
their paying to them the amount due thereon. 

3d. Because the facts set forth in complainants’ bill showed 
no equity, and were not sufficient to authorize the Court, to 
interfere and injoin them from the enforcement of the /egal 
lien of their judgment. 

4th. Because the bill was sworn to before a Judge of Pro- 
bate in the State of Florida, an officer not authorized by the 
laws of this State to administer an oath. 

The presiding Judge held the showing insufficient, and 
granted the injunction. 


Whereupon defendants’ counsel excepted and assigned 
error thereon. 


SLAUGHTER ; Hines and Vason, for plaintiffs in error. 


Lyon, for defendants in error. 
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By the Court.——McDonatp, J. delivering the opinion. 


On the rule to show cause why an injunction should not be 
granted, the defendants filed no answer, but objected for 
causes apparent on complainants’ bill; for the want of a pro- 
per affidavit to support it; and because copies of certain 
deeds mentioned in the bill were not attached thereto as ex- 
hibits. The counsel for the defendants, Behn & Foster, of- 
fered to transfer or to cause to be transferred to the complain- 
ants, by the plaintiff, the f.. fa. against Hampton and Green, 
provided the complainants would pay to them the amount 
due thereon. The money was not advanced and the transfer 
was not made. The Court granted the injunction and the 
counsel for the defendants excepted. 

[1.] The objection predicated on the failure to attach, as 
exhibits to the bill, copies of the deeds to Paul E. Tarver and 
J, A. Davis, was not a good reply to the motion for an in- 
junction, however available it might be, at the hearing, to 
exclude the deeds as evidence. The bill admitted all that 
the exhibits could have shown material to the defendants in 
opposing the motion, viz: the date of the conveyances as 
compared with the dates of the judgments and mortgages. 
What equity the complainants can lay claim to under the 
statements in their bill in reference to these conveyances, we 
shall presently consider. 

[2.] The defendants insisted ‘that the bill showed no equity, 
and no reason why Behn & Foster should be enjoined from 
collecting their money from the mortgage fund in Court. 
There is a fund in Court, subject to defendants’ judgment, 
brought there without their agency, sufficient to satisfy it and 
on which they can lay their hands, without trouble, expense 
or delay ; and there is property subject to their judgment in 
the hands of third persons, claiming title thereto, against 
which it is the object of the bill to force them to go. Ac- 
cording to the bill, the legal lien of Behn & Foster’s judg- 
ment binds that property, but the legal lien of no other credi- 
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tor by judgment or mortgage reaches it, and for that Teason, 
it is said, these creditors have two funds from which they 
can be OP while the other creditors have but one, and 
that, therefore, they should be compelled to go against tha: 
property. A Court of Chancery will not restrain a creditor 
from obtaining satisfaction from a fund in hand, and compe! 
him to encounter delay, expense and risk, for the accommo. 
dation of other creditors who wish to force him to satisfy his 
judgment from other property. If, contrary to the supposi- 
tion of the complaints, that property should be in the hands 
of bona fide purchasers for a valuable consideration, they 
might have a strong equity against creditors who allow a 
fund from which they had it in their power to be satisfied, 
to be appropriated to junior judgments and mortgages having 
no lien on that property. 
~ Ifthe bill be true, the property conveyed to Davis is subject 
to all the creditors of Hampton; for the conveyances are al- 
leged to have been entirely voluntary and without any valua- 
ble consideration whatever. The same may be said of Mrs. 
Westfall’s claim, which is alleged to be founded on a pre- 
tended marriage contract which was never completed and 
which was abandoned and cancelled by the parties. Pro- 
perty thus held may be subjected to the payment of the 
debts of the party who has fraudulently aliened it, and 
Hampton’s simple creditors may reach it as well as his 
judgment creditors, by encountering the necessary expense, 
trouble and delay. We are now remarking on the condition 
of the property as made by complainants’ bill, which we are 
bound to assume as true for the purposes of this judgment. 
Mr. Davis and Mrs. Westfall are not to be prejudiced by a 
| proceeding to which they are not yet parties. 

[3.] Tarver, according to the bill, is entitled as much to the 
protection of a Court of Chancery as the complainants who 
wish to send the execution against the property conveyed to 
him. The dona fides of his dealings with Hampton is not 
assailed, and a Court of Chancery will not lend its aid against 








the 


the 





MACON, JANUARY. TERM, 18657. 213 


Behn & Foster vs. Young & Co. 








a bona fide purchaser, But if it would aid the complainants 
under certain circumstances, it would not aid them to the 
detriment, of others fwho have as high claims as themselves 
to its care and protection. It cannot be assumed that either, 
Davis or Mrs. Westfall will yield to Behn &Foster’s judg- 
ment, without a contest, the property which they hold from 
Hampton; and it may ungestionably be presumed that Tar- 
ver, who has as much equity as complainants, will not, with- 
out an effort, allow the judgment creditors, Behn & Foster, 
who can compel payment of their judgment from a fund in 
Court, to permit that fund to be otherwise applied, for the 
purpose of proceeding against his property. There must be 
both great expense and delay in the attempt to have satisfac- 
tion of Behn & Foster’s general judgment from the property 
held by either Westfall, Davis or Tarver, anda Court of 
Equity will not force them to encounter it. 

[4.] The affidavit verifying the statements in the bill was 
made in Florida. The official character of the person ad- 
ministering the oath is not authenticated. It cannot be re- 
cognized here without. | 

[5.] During the argument of the motion for the injunction, 
the counsel for Behn & Foster, in open Court, proposed to 
the complainants that the plaintiffs would transfer to them 
the judgment against Hampton and Green on payment to 
them of the amount due thereon. This proposition'came 
fully up to, and, perhaps, went beyond what the Court ought 
to decree for the complainants, if the case was te go to.a 
hearing. If the proposition had been acceeded to, there 
would have been no necessity for the injunction; and. while 
Behn & Foster would have received their money, the com- 
plainants might have used the execution for the. protection 
of their rights under the junior mortgage to the same, extent 
that Behn & Foster might have used it for the same, purpose, 
The order of the Court distributing the fund brought in un- 
der executions against Hampton, presented an obstacle to. 
the accomplishment of that arrangement. That order was, 
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and is yet, under the control of the Court, and might be so 
modified as to give effect to the proposition. There may be 
equities in favor of other parties, which might be affected by 
the transfer. If so, they ought to be protected, and we shall 
guard them in the instruction we shall give the Court below 
in the judgment of reversal we pronounce. The injunction 
will be retained until the judgment of this Court can be car- 


ried out. 
Judgment reversed. 


No. 46.—Green B. Powe xt, admr., plaintiff in error, vs. Brr- 
ant D. Howe tt, defendant in error. 


[1.] Rule mzst for a new trial may be granted without notice to the opposite 
party, and in his absence, but the party applying for it, is not entitled to it as 
a matter of right. The Court should look well into it and not grant it, unless 
he thinks the grounds upon which it is moved require consideration. 


(2.] Twenty days notice or service on the opposite party must be given or ef- 
fected, unless notice be waived or the motion argued instanter by consent. 


[3.] New grounds cannot, ordinarily, be added to motions for new trials. 


[4.] Brief of the evidence need not be entered on the minutes of the Court. 


Action for recovery of land, in Chattahoochee Superior 
Court. Tried before Judge Kippoo, November Term, 1856 


Rule nisi and motion for new trial. 


At the November Term, 1855, of Chattahoochee Superior 
Court, there was a verdict in this case for plaintiff; after 
which at the same term of the Court, defendant’s counsel 
moved for a rule nisi, calling upon plaintiff to show cause as 
soon as counsel could be heard, why said verdict should not 
be set aside and a new trial granted. The presiding Judge 
granted the rule, and the same was continued to the next 
term. 
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At May Term, 1856, plaintiff moved to dismiss said rule, 
for want of service thereof, and because no brief of the evi- 
dence was filed at the term of the Court at which said rule 
nisi was granted, and no approval of such®brief by the Court, 
and entry thereof on the minutes. 

The entry on said rule nisi was as follows, to-wit : “Brief 
of evidence filed under revision and approval!of%Court, No- 
vember 14th, 1855. N.N. Howard, Clerk.” The Clerk stat- 
ed that said entry was made by him, by the direction of the 
presiding Judge ; whereupon the Court ordered the same to 
be entered on the minutes of the Court nunc pro tune ; and 
thereupon plaintiff’s counsel excepted and assigns error 
thereon. 

The defendant further moved to amend his rule nisi, which 
the Court allowed, and counsel for plaintiff excepted and 
thereupon assigns error. 


Hives Hott, for plaintiff in error. 
Seapogn Jongs; and G. E. Tuomas, for defendant in error, 
By the Court—McDona pn, J. delivering the opinion. 


Although the record presents many assignments of error 
on the decisions and judgments of the Court below, it will be 
necessary to consider those alone, which are founded on the 
refusal of the Court to dismiss the rule nisi for a new trial, 
and as connected with it, the Court’s decision allowing other 
grounds to be added to the rule, at the term of the Court at 
which it was heard. 

[1.] Power is conferred by statute on the Judges presiding 
on the trial of causes in the Superior Court to grant new 
trials. The statute declares that they shall be granted in the 
manner prescribed by the act; and the act requires that twenty 
days’ notice shall be given, by the party applying for a new 
trial, to the adverse party, of his intention, and of the grounds 
of the application. Applications for new trials, except in ex- 
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traordinary cases, must be made at the term of the Court at 
which the verdict was rendered. Graddy vs. Hightower, 
et. al., 1st Kelly, 254. The application here referred to is, for 
a rule nisi calling on the adverse party show cause, at a pro- 
per time and place, why a new trial should not be granted, 
on grounds set forth in the rule. These applications may be 
made as well without, as with, notice to the opposite party, 
and during his absence. But the party moving is not entitled 
to his rule as a matter of right. The Court should look well 
into it, and not grant it, unless he thinks the grounds upon 
which it is moved require examination. 

[2.] Applications for new trials may be heard, by consent 
of parties, at the term of the Court at which the verdict was 
found otherwise, unless they agree, and the Court so orders ; 
them to be heard in vacation, the party should be required 
to show cause at the next succeeding term of the Court.— 
Twenty days’ notice to the adverse party, of the intention to 
move and of the grounds of the motion is indispensable. 
That notice was not given in this case. It is true, the notice 
may be waived, or its due service may be inferred from the 
appearance of the party or his counsel and opposing the rule, 
or arguing matters collateral to it, in a manner to indicate 
that the party must have either been served, or must have 
waived service. There was no such waiver here, and the 
Court erred in refusing the motion to dismiss the rule nisi. 

[3.] From what has been said, it is manifest that new 
grounds cannot be added to the motion for a new trial at the 
hearing. The party moved against, cannot have had the 
twenty days’ notice of the new grounds, and nothing sufficient 
being shown why they were not included in the original ap- 
plication, it is like moving for a new trial after the term at 
which the verdict was rendered. 

[4.] This Court does not hold that the brief of the evidence, 
agreed upon by counsel or revised and approved by the Court, 
on motions foi new trials, shall be placed on the minutes of 
the Court. The revision and approval of the Court, certified 
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on the brief of evidence by the Clerk, ought to have been en- 
tered on the minutes as a part of the proceedings of the 
Court, and the Clerk having neglected to do it, it was. no 
error in the Court to order it to be done, nune pro tune, but 
the judgment of the Court below must be reversed on the 
other grounds. 


Judgment reversed. 


No, 47—Joun H. Auten, plaintiff in error, vs. Tue Stare, 
defendant in error. 


[1.] If primary evidence is unattainable, secondary is admissible. 


[2.] ‘It is not in general necessary to prove the written appointments of public 
officers.” Proof that a person acts as a public officer, is. prima facie, sufficient 
to show, that he is such officer. 


Indictment in Early Superior Court. Tried before Judge 
Kippoo, September Term, 1856. 


The defendant, John H. Allen, was indicted in Early Su- 
perior Court for resisting the service of a bail process, in the 
hands of a constable, issued by a Justice of the Peace. 

Dennis McLendon, the constable resisted, testified on the 
part of the State, to the fact of defendant’s resisting the pro- 
cess ; of his having a gun, threatening to shoot, and his fail- 
ure to arrest him. And ‘that a paper shown to him wasa 
copy of the process which was placed in his hands to serve 
on defendant, and which service he had resisted. He also 
testified that he was an acting constable for the river district, 
in said county. 

Lewis McLendon, the Justice of the Peace sworn, testified 
that the copy bail process submitted to his inspection, was 
substantially the same as the one which the constable had 
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attempted to serve on defendant, and which he had issued; 
to which being admitted in evidence, defendant’s counsel 
objected; the presiding Judge overruled the objection, hold- 
ing that the original being lost, its contents might be proven, 
and defendant excepted. 

The State introduced both the former and present Solici- 
tor Generals, who testified that they had made search for 
the original bail process in the office of the Clerk of the 
Superior Court and amongst the State papers, and could not 
find it, 

The former Sol. Gen., F. 7. Cullens, testified, that when he 
prepared the bill of indictment, that the original bail process 
was in his possession, and that he put it in the Clerk’s office. 
The Clerk of the Superior Court, without being sworn, sta- 
ted that he had searched for said bail process in his office, 
and that he could not find it; supposed it was lost or mis- 
laid. 

Here the State closed. 

Defendant’s counsel moved for a verdict of acquittal, on 
the ground that the State had failed to prove that Dennis 
McLendon was a legally appointed constable at the time he 
attempted to arrest defendant. That it had not been shown 
that he had filed his bond and received his certificate as re- 
quired by statute. The Court refused to order or direct a 
verdict for defendant, and counsel excepted. 

The defendant offered no testimony, but requested the 
Judge in writing to charge the jury, that it could not be pro- 
ven by parol, or otherwise than by the certificate of the 
Clerk of the Inferior Court, that McLendon was a consta- 
ble, and that he could not be a bailiff until he had complied 
with the terms of the statute of 1850, in reference thereto: 
he further requested the Judge to charge that a copy bail 
process could not be admitted as evidence in this case, but 
that the original process must be produced. All of which 
the Judge refused to charge, but charged the jury, that upon 
the loss of the bail process issued by the Justice, secondary 
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evidence might be admitted; that a certificate from the 
Clerk of the Inferior Court was not necessary to prove that 
Mr. McLendon was constable; but that the acts of a consta- 
ble, notoriously acting as such, are prima facie legal, and 
that this fact might be proved by parol; that the only ques- 
tion for them to determine was, whether the defendant know- 
ingly and wilfully resisted a legal process issued by legal 
authority in the hands of a legal officer for execution. 

To which charges and refusal to charge, counsel for de- 
fendant excepted. 

The jury found the defendant guilty. And his counsel 
tenders his bill of exceptions and assigns as error. 

1st, That the Court erred in admitting in evidence parol 
testimony of the contents of the bail process; the original 
not being produced in consequence of its loss. 

2d. That the Court erred in refusing to charge as request- 


ed. 
Cook & Patten, for plaintiff in error. 


Sol. Genl. Hargeut, for defendant in error. 


By the Court.—Bennine, J. delivering the opinion. 


[1.] If primary evidence is unattainable, secondary is ad- 
missible. This is the general rule. If this rule is to govern, 
in this case, the secondary evidence about the bail process, 
was admissible. And there is nothing to show that the 
rule ought not to govern in the case. 

[2.] In Greenleaf on evidence, Sec. 92., Vol. 1, it is said, 
that “it is not in general necessary to prove the written ap- 
pointments of public officers. All who are proved to have 
acted as such, are presumed to have been duly appointed to 
the office, until the contrary appears; and it is not material 
how the question arises, whether in a civil or a criminal case, 
nor whether the officer is or is not a party to the record.” 
And there is ample authority cited to sustain the statement. 
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Therefore, the Court below was also right in not requiring 
the production of a certificate of the Clerk of the Inferior 
Court to the effect, that the person who acted as constable, 
had filed his bond as constable, in compliance with the Act 
of 1850; there having been proof that the person was an 
acting constable. 

This being so, it follows that several of the exceptions 
were not sufficient; as, the exception to the admission of evi- 
dence; the exception to the refusal to order a verdict of ac- 
quittal; and the exception to the refusal to give the charges 
requested. These exceptions all rest on the same founda- 
tion. 

And the charge of the Court was manifestly right. The 
question, whether a proper foundation had been laid for the 
introduction of secondary evidence, that is, whether it had 
been shown that the bail process was lost, was a question 
for the Court, not for the jury. And the question submitted 
to the jury by the Court, included every question in the case ; 
perhaps even this, not excepted. 

We therefore think that the several judgments of the 
Court below ought to be affirmed. 


Judgment affirmed. 


No. 48.—Bryant Kine, plaintiff in error, vs. THe STATE oF 
Groreia, defendant in error. 


[1.] No-error in the ruling of the Court, that the prisoner should first answer, 
whether he was ready for trial. 

[2.] The questions prescribed by the statute to try the competency of jurors to 
try a particular case, are the only questions proper to be asked them, but 
those questions may be so varied in form as to enable jurors properly to un- 
derstand them. 
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[3.] On indictments for assault with intent to murder, in order to enablé the ju- 
ry to judge of the intent, the effects of the blow inflicted may be given in evi- 
dence. 

[4.] It is too late to object to the reading to thejury the evidence of a witness 
taken on a criminal trial, after it has been read without objection. 

[5.] If it does not appear that a question was proposed to a witness and refused 
by the Court, it cannot be heard on a motion for a-new trial in this Court. 
[6.] The charge of the Court to the jury, must be considered in, reference to 
the evidence given on the trial, and if the evidence justify it, the charge will 

be sustained. 

Two persons charged in one indictment with assault with intent to murder, 
both using weapons which may produce death, it is no error for the Court to 
charge the jury, on the trial of one of them, that if the prisoner was present, 
participating in the affray and attempting to strike, or inflict a blow, whether 
he struck a blow or not, he was equally guilty with the person who struck 
the blow. ; 

[7.] Verdict of the jury tinding prisoner guilty, where two persons embraced in 
the same indictment are charged with assault with intent to murder, and the 
circumstances of the case as proved on the trial, show that if death had en- 
sued, the killing would have been murder, will be supported as warranted by 
the evidence. 

[S.] A witness is not entitled to a continuance on the ground of surprise, who 
neglects to procure witnesses whom he knows to have heen present at the 
time the act was committed for which he was indicted. 


Indictment for assault with intent to murder, in Randolph 
Superior Court. Tried before Judge Krippoo, December, 


1856. 


The plaintiff in error, Bryant King, was indicted in the 
Superior Court of Randolph county, for an assault with in- 
tent to murder. The case being called, the presiding Judge 
required the prisoner to announce whether he was ready for 
trial, before the State announced, to which prisoner’s coun- 
sel excepted. 

The Court further decided that the questions to be pro- 
pounded to the jurors on their voir dire, should be those 
contained in the act of the Legislature, passed on the 28th 
day of February, 1856 ; although the crime for which prison- 
er was about to be tried, was alleged to have been committed 
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in December, 1854, and prior to the passage of that act, to 
which decision prisoner’s counsel excepted. 

When the first jury was put on triors, the Court decided 
that no questions should be asked but those contained in 
the statute, although prisoner’s counsel proposed to prove by 
the juror himself, that he had both formed and expressed 
an opinion in the case; to which decision prisoner’s counsel 
excepted. 

At the request of the Solicitor General, the Court allowed 
the evidence of Jaines Suggs, the prosecutor, to be read over 
in the presence and hearing of the jury, to which defendant 
by his counsel excepted, not making any objection before it 
was read. 

After the evidence, both on the part of the State and pris- 
oner, had closed, the presiding Judge charged the jury, that 
if the prisoner was present at the time the injury was inflic- 
ted on Suggs, participating in the affray and attempting to 
strike him, whether he struck him or not, he was equally 
guilty with the person who inflicted the blows. 

The jury found the prisoner guilty and the Court senten- 
ced him to five years imprisonment in the Penitentiary. 

And defendant moved for a new trial on the following 
grounds, to-wit.: 

ist. Because the Court erred in requiring the prisoner to 
announce whether he was ready for trial, before the State 
had announced ready. 

2d, Because the Court erred in deciding that the questions 
to be propounded to the jurors on their voir dire, should be 
those contained in the Act of 1856, when the crime was 
charged to have been committed in 1854. 

3d. Because the Court erred in refusing to allow the 
jurors put on triors, to be asked any other questions than 
those contained in the statute; when prisoner’s counsel pro- 
posed to prove by the first juror put on triors, that he had 
both formed and expressed an opinion in the case. 

4th. Because the Court erred in allowing the Solicitor 
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General to prove the effects of the blow stricken, and the 
length of time prosecutor was confined from it. 

5th. Because the Court erred in permitting the testimony 
of Suggs, at the request of the Solicitor General, to be read 
over in the presence and hearing of the jury. 

6th. Because the Court erred in refusing to allow the prose- 
cutor to be asked “If he did not tell Early Varner at Brooks’ 
Hotel in Cuthbert, in July 1856, that he only wished to make 
defendant run away, for he did not believe he could hurt 
him,” counsel stating that their object was to impeach the 
witness, 

7th. Because the Court erred in charging the jury, that if 
the prisoner was present when the injury was inflicted upon 
Suggs, and participating in the affray, and attempting to 
strike or inflict a blow, whether he struck a blow or not, he 
was equally guilty with the person who did strike, 

8th. Because the finding of the jury was contrary to law 
and evidence. 

9th. Because the sentence of five years imprisonment in 
the Penitentiary was excessive and illegal. 

10th, Because the prisoner was surprised by the testimony 
of James Suggs, as will appear by reference to his affidavit, 
hereto annexed, 


The following is the affidavit referred to. 


GEorGIA, beri me personally came Bryant 


Ranpotpx County. j King, who on oath, says, that he was 
not in the house of James Suggs, at the time the offence 
was committed as alleged in the above stated case. That he 
can prove both by Henry King and Melvin Barton, that he 
was not in Suggs’ house at the time, and that deponent had 
no hand in the difficulty, and that he would not have an- 
nounced ready for trial in the absence of both Henry King 
and Melvin Barton, if he had had any idea that Suggs would 
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have sworn that he deponent was present at the time the 
difficulty occurred, or that he had any hand in it. 
his 


BRYANT » KING. 
mark. 
Sworn to and subscribed before me, Dec., 1856. 
SamvuE. C. Scott, J. P. 


The Court refused the motion for a new trial, and prisoner 
by his counsel excepts and assigns error. 


Tucker & Bea t, for plaintiff in error. 
Sol. Genl. Harre xt, for State, defendant in error 


By the Court.—McDonatp, J. delivering the opinion. 


The only error assigned in the record is, that the Court 
erred in overruling the motion for a new trial, and refusing 
to set aside the verdict of the jury. The new trial was mo- 
ved for on ten grounds as will be seen in the foregoing state- 
ment. The second ground was abandoned on the argument, 
as having been already decided by this Court. 

[1.] We see no reason for changing the rule which re- 
quires the defendant in criminal cases to announce first, 
whether he is ready for trial. In England, wher the prose- 
cution is in the Court of Kings Bench, the defendant cannot 
compel a trial. The Attorney General has an absolute con- 
trol in such cases; and when the trial is at nisi prius, 
and the prosecution is in the King’s name, the warrant of 
the Attorney General is necessary for a trial. In all such 
cases, the accused is compelled to await the pleasure of the 
Government officer. The hardship of this tyrannical rule 
has been mitigated, indeed abolished in this State by the 
penal code of 1833, which makes all ‘indictments triable at 
the Term of the Court at which they are found. Cobb 835. 

A person indicted for offences not affecting life, may de- 
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mand a trial, and if not tried at the term of the Court at 
which the demand was made, or at the next succeeding 
term, if at both terms there were juries impaneled and quali- 
fied to try him, he shall be discharged and acquitted of the 
offence charged in the indictment. The Act of 1852, Pamp. 
242, places criminal cases, in regard to the opening and con- 
clusion of the argument, on the footing of civil cases. These 
acts do not control the Court, nor were they intended to do 
it, in the matter which is made the ground of complaint in 
this assignment of errors; we will not disturb the judgment 
of the Court. therein. 

[2.] There was no error in the third assignment. The 
Court may vary, or allow to be varied in form, so as to enable 
the jury properly to understand them, the questions directed 
by the statute to be propounded to them to ascertain their 
competency to try the cause, If the juror had answered the 
question proposed in the affirmative, it would not have dis- 


qualified him. He must have gone to the extent declared in 
the act. 


[3.] The indictment is for assault with intent to murder, 
The extent of the wound and the nature of it, inflicted 
on the person on whom the assault was made, when 
there was one, is always involved in the issue. It has 
much to do with proving the intent of the assailant. The 
prosecutor was struck with a gun, and although the prisoner 
did not inflict the blow, he was present aiding and abetting, 
attempting to inflict wounds with a knife at the same time. 
The united acts were evidence of a common intent, and the 
effects of the blow given ought to have been submitted to 
the consideration of the jury. 

[4.] There was no objection made by prisoner’s counsel to 
the reading of the witness Suggs’ evidence in the presence 
and hearing of the jury until after it was read. The objec- 
tion, if good at any time, came too late. 
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[5.] There is nothing in the record to sustain the sixth 
ground in the motion for a new trial. It does not appear 
that any such question was propounded to the witness, — 

[6.] The charge of the Court was given in reference to the 
evidence submitted to the jury. The prisoner was using a 
knife and attempting to cut or stab the prosecutor at the time 
the latter received the blow. In fact, he was defending him- 
self against the knife when he was knocked down. Other 
parts of the evidence, to which reference will presently be 
made, might have some influence in support of the charge 
given by the Court. There was evidence justifying the 
charge. 

[7.] The verdict of the jury is fully sustained by the evi- 
dence, All the circumstances given in evidence show that 
the prisoner and his brother who gave the blow, had a com- 
mon intent to murder or inflict other violent personal injury 
upon the prosecutor, and that the jury had a right to infer 
and find a murderous intent. They,in company with anoth- 
er person, went to the house of the prosecutor near sunset, 
on the evening the offence was committed. They told him 
they had shot one of his hogs, and asked him if he was mad 
because they had killed hishog. They asked him to go and 
see it, which he declined to do, but sent negroes, who he 
said could bring it in and it could be used. Two negroes 
went with them, who came running back. Soon after, the 
prisoner having a knife, and his brother a gun, jumped into 
thedoor. The fight immediately commenced, “Henry King 
made at the prosecutor,’ who attempted to drive him out of 
the house. While engaged in a scuffle with Henry King, 
the prisoner felt something ripping behind him, looked 
around and saw prisoner behind him cutting away with a 
large knife. He cut his clothes and marked his skin in sev- 
eral places, As prosecutor turned to defend himself against 
prisoner, the blow was inflicted with thegun. We think the 
jury were warranted in finding a verdict of guilty. 

The ninth ground of error is abandoned. 
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The surprise of the prisoner was not a legal surprise. He 
was indicted for assault with intent to murder. He knew 
that the prosecutor would be a witness; he knew that other 
persons, witnesses to the transaction, were absent, and that 
the persons whom he alleges would testify to statements 
of the prosecutor which would discredit him, if he testified 
to the facts in the record to criminate him, and it does not 
appear that he used any diligence to procure their evidence. 
Parties must prepare for their defence, and knowing the truth 
of their side of the case must prepare to prove and sustain it. 
The witnesses by whom he expected to prove his innocence, 
are those who witnessed the whole difficulty, and it does not 
appear that he made an effort to procure their attendance. 
















Judgment aftirmed. 


No. 49.—James Pines, plaintiff in error, vs. THe STATE or 
Georeia, defendant in error. 






[1.} It is not error in the Court in a criminal case to require the defendant to 
say first whether he is ready for trial. 

[2.] Under the act of 1856, a defendant has no right to ask the juror any other 

than the four questions prescribed by the act. 






[3.] Whether subsequent confessions of themselves wholly unexceptionable, 
were made under previous influences still operating on the mind, is a ques- 
tion not of law for the Court but of fact for the the jury. 

[4.] Where illegal expressions are admitted, which if believed would serve to 

mitigate rather than to establish the guilt of the prisoner, and the proof is full 

without them, it is no ground for granting a new trial. 

















Murder, in Webster Superior Court. Tried before Judge 


Kippoo, October Term, 1856. 


James Pines was indicted for the murder of his wife, Sa- 





228 SUPREME COURT OF GEORGIA. 





—_—_—_——— 


Pines vs. The State. 


rah Ann Pines, alleged to have been committed on the 27th 
day of August, 1856. 

The case being called, the presiding Judge required the 
prisoner to announce whether he was ready for trial, before 
calling on the State to announce, prisoner’s counsel objected, 
and this constitutes the first ground of exception. 

The prisoner and State both having announced “ready,” 
and the jury being regularly empanneled, were put upon 
the prisoner, and when the second juror was called, he was 
put on his voir dire, and after answering the questions pre- 
scribed by act of 1856, the prisoner’s counsel asked that the 
juror be put upon triors, and proposed to interrogate the juror 
himself, if he had formed and expressed any opinion in re- 
gard to the guilt or innocence of the prisoner, from rumor or 
hearsay, and if so, whether such opinion so formed and ex- 
pressed, was fixed and decided. The Solicitor General, for 
the State, objected to the question; the Judge sustained the 


objection and refused to allow the jurors, when put on triors, 
to be asked any other questions than those prescribed by the 
statute ; to which decision prisoner’s counsel excepted. 

The following is a brief of the evidence: 


For the State. 

Mrs. Sarah Barentine, sworn, testified that she saw pris- 
oner on the 27th day of August, 1856, about 7 or 8 o’clock 
A. M., at her house; left about half past 11 o’clock A. M. 
Prisoner had on when he came there, a pair of blue panta- 
loons rather old, an old shirt with a rag tacked on one 
shoulder; a hole was worn in the shirt on the shoulder; and 
on the Monday before the 27th of August, prisoner told his 
wife at witness’ house, to tack a rag over the hole, The 
next time she saw prisoner on the 27th, was a little after 3 
o’clock P. M.; he did not have on the same clothes that he 
had on in the forenoon; she next saw the pants that the 
prisoner had on in the forenoon, on Thursday after the 27th, 
(to-wit, on the 28th,) at prisoner’s house under the bed; did 
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not examine them then; saw them no more till the day of 
the committing for trial ; they were the same pants that pris- 
oner had on when he left her house in the forenoon of the 
27th August; there was blood on the forepart of the pants 
when she saw them at Court. She saw the shirt again on 
Saturday of the same week ; it was bloody on the forepart, 
right smart of blood on it, (shirt produced and shown to wit- 
ness,) it is the same shirt ; (pants shown to witness,) the same 
pants that prisoner had on the forenoon of the 27th August. 
Sarah Ann Pines, the deceased, was the wife of prisoner. 
In June previous, prisoner told her that he had struck de- 
ceased two or three licks with a hoe-handle. Came to wit- 
ness’ house when he told this; asked him then where his wife 
was; he replied, “the damned bitch has gone to the house 
to hunt her a place.” All this occurred in this county, as 
witness believes. Saw no blood on the pants and shirt that 
prisoner wore in the forenoon of the 27th of August, the day 
of the killing. 

Cross Examined.—Witness is mother of deceased. Pris- 
oner lived with deceased after the difficulty in June, till her 
death. John Barentine, the prosecutor, is the son of witness, 

Dr. Jubilee Smith, sworn, testifies that he is a physician ; 
was called in, the 28th of August last, to examine deceased, 
Sarah A. Pines. She had one wound on the top of the head 
a little to the left side, two and a half inches in length and 
about two inches deep; another wound on the right temple 
seeming to have been done with a broad surfaced instrument ; 
wound very much swollen; larger than witness’ hand; 
seemed to yield to pressure, the skin was not broken. Anoth- 
er wound over the left eye brow seemed to have been done 
with an edged instrument, fracturing the skull, Another 
wound over the right eye brow, small depression, skin not 
broken ; another wound on the right eye brow at the corner, 
appearance of an instrument having a corner, skin broken; is 
of opinion that the wounds produced the death of the deceased. 
The examination was at prisoner’s house in Webster county. 
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Knows what a battling stick is; the wound on the right tem- 
ple looked as though it might have been made with such an 
instrument. If the battling stick had been square, (as some 
of them are,) the wound on the top of the head might have 
been done with the corner of it; it cut very straight. Two 
of the wounds would have produced death ; the one on the 
top of the head, and the one on the right temple; and the 
one over the left eye might probably have produced death. 
Cross Examined.—The body of deceased was in prisoner’s 
house when he saw it. A person falling in the well could 
not receive the wounds that were inflicted. Thinks the 
wounds could not have been inflicted by falling in the well, 
for the reason that the blood was on top inside of the curb- 
ing of the well, on the sides of it. Prisoner told him there 
was nothing in the bottom of the well that he knew of. 
Henry J. Askew, sworn, testified that he was at prisoner’s 
house on the 27th day of August last, in this county ; saw 
the body of deceased that day in the well; helped to draw 
her out; she was dead; don’t know who killed her. Prison- 
er has made confessions to him respecting the death of his 
wife; witness made neither threats nor promises to obtain 
the confessions, nor knew of none made by any one else. 
Prisoner commenced by asking him if they had found his 
shirt, and if they found it where he said it was; prisoner 
had said it was about two hundred yards from his house, 
west course, lying under a log, where two logs were lying 
cross-wise. Asked him why he did not carry his pants with 
the shirt? He replied, “if I had known they were bloody I 
would have done so;” and if he had known that it would have 
come out as it has, he would have told it all at the com- 
mencement; said that he was not satisfied till he told it, and 
since he told it, he felt much better. He showed witness 
(by placing his hands about,) where the shirt was bloody ; 
he squatted down and took up the child in his right arm to 
avoid making it bloody; stated that he was fishing for the 
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bucket which was in the well; deceased came up and snatch- 
ed the rope out of his hand and abused him, saying he did 
not know how to fish for it, and it made him mad; he pick- 
ed up a battling stick and struck her on the head, on top, a 
little behind. The blood gushed out; she fell across the 
bucket-board ; he ran round to keep her from falling in the 
well but could not do it without falling in himself, and was 
obliged to let her go; he caught her by the! head and his 
shirt got bloody thereby; (shirt shown to witness,) it is the 
same shirt that was found when witness and others were 
hunting for it. The shirt was found from information given 
by prisoner of its whereabouts. Deceased was pregnant 
when witness took her out of the well. 

Cross Examined.—During the time that deceased was be- 
ing taken out of the well, prisoner was in the house ; prison- 
er came running to my house about a half a mile and hol- 
lowing; I answered him, and he then made a worse alarm 
than he was making, crying to me t) run there for the Lord’s 
sake ; that his wife wasin the well. It shocked me; in a few 
moments I cut out to meet him and ran across the woods 
and jumped in the road ahead of him, and said to him, 
“now Pines don’t take on, but tell me all about it;’’ he said 
he came to the house and his child had hold of the curb, 
screaming and hollowing; he ran to the well, looked in, saw 
some part of her dress and may be one foot; he picked his 
child up and ran to the old lady and told her about it; she 
told him to run and tell him (witness,) of it and ask him if 
he pleased to send the boys and help get her out. I asked 
prisoner what he would have me to do; he made no reply; 
I said “go and let the folks know it ;” he said “if you please.” 
I went to the school house and had school dismissed for the 
children to go off and let it be known. I then went on to 
get deceased out of the well. This was Wednesday, the 27th 
day of August, and the confession made by prisoner was on 
Monday, the 1st September. 
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Re-examined.—when prisoner came: running to me there 
was no blood on his clothes. 
Here the testimony for the State closed. 


Evidence for the prisoner. 

Dr. B. O. Hattox swomm, testified that prisoner vasile con- 
fessions to him the day after he was put in jail. He, Dr, 
Hawkins, Charles T. King and Jesse Harrell, Jr., were togeth- 
er at the jail ; does not recollect now who else was present; 
had previously asked prisoner who he suspicioned of 
committing the murder, and asked him now again. Pris- 
oner said he did not know who to suspicion. Witness sus- 
picioned prisoner of being guilty and said to him, it would 
be better for him to come out and tell the truth about it; 
that by telling the truth about it he might probably save his 
neck, or words to that effect. Mr. King told him the circum. 
stances that he knew or had heard of, about a man who had 
once killed a woman with a battling stick in the heat of pas- 
sion, and concealed the body in an old well or some such 
place, and it cost the man a hundred or two dollars, but he 
come off clear; the man confessed the killing by accident. 
This seemed to affect the prisoner, who asked some ques- 
tionsaboutthe man. Dr. Hawkins said something to prisoner 
respecting his confessions ; that it might be better for him to 
do so. The conversation among us in the presence of the 
prisoner, was about to this effect: that as the matter then 
stood, he would have to be tried for murder, and if found 
guilty he would have to be hung, but if found guilty of 
manslaughter, he would not have to hang; don’t recol- 
lect telling prisoner that if he would confess it would be 
reduced to manslaughter ; tried to obtain confessions by ask- 
ing various question’ as to how he had lived with his wife, 
and other questions to entrap him into a confession. Pris- 
oner then asked the balance of the crowd to retire, that he 
wanted some private conversation with witness. As Dr. 
Hawkins left, he said to prisoner to tell the truth ; that what- 
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ever he told let it be the truth. After the exewd: retired; pris- 
oner said he was the man that done it; that the fuss between 
him and his wife commenced in the house ; he cursed her and 
she cursed him; she kept abusing him till they got out of the 
house; did not say that any blows passed in the house nor 
out of it, till they got to the well; when he got to the well the 
bucket had got broken off of the rope and he was leaning 
over the well endeavoring to dislodge it; while leaning over 
the well, his wife came up and jerked the rope out of his 
hand and cursed him and said something that made him 
very mad; he stepped back a few steps and picked up the 
battling stick and struck her on the head much harder than 
he thought he did, and immediately discovered that he had 
killed her; he ran round and gathered her in his arms, and 
while holding her up he discovered the blood, and it weak- 
ened him so that he had to let her fall in the well, that was 
when and how he got the blood on his shirt. Said when he 
struck her she was leaning over the well and fell across the 
curb, and when he ran round to catch her, she was in the 
act of falling into the well; she had on her bonnet, and did 
not see him when struck; said he then picked up the child 
and ran in the house and set it down by the side of the half 
ofa water mellon, and ran off about two hundred yards from 
the house and hid his shirt under a log; came back, gather- 
ed up the child and ran over to his mother-in-law’s, Mrs. 
Barentines, and gave the alarm. 

Cross Examined.—Told prisoner that it would be best for 
him to confess, and explained to him what witness thought was 
the difference between murder and manslaughter ; told pris- 
oner if he would tell him the truth about it, he should have 
counsel, and that he would advise him what would be best for 
him. Prisoner said that in his condition, if he ever needed 
a friend he needed one then ; that he looked upon witness as 
his friend, and if witness thought it best for him to come 
out and tell the truth about it he would do so; said he struck 
deceased one. lick on the back of the head. 
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Re-examined.—W hen he wentto the jail to see prisoner, he 
thought he had no more sense than to tell it to him, if he 
could get him to himself, and determined to get him to con- 
fess by any reasonable means that he could use. Isa prac- 
ticing physician; is acquainted with Dunglison’s works or 
Enclydopedia; persons affected with homicidal melancholy 
are liable to inflict injury or death on any person, even their 
best friends, and yet be capable of transacting ordinary 
business. 

In reply the State introduced 

Dr. L. B. Hawkins, who testified that he is recognized as 
a practicing physician ; does not think that the prisoner is 
is afflicted with homicidal melancholy—the symptoms of 
the disease are to destroy. 

After the testimony on both sides was closed, prisoner’s 
counsel moved to exclude and withdraw from the considera- 
tion of the jury all the testimony in relation to prisoner’s 
confessions, on the ground that said confessions were not 
freely and voluntarily made, having been drawn out under 
promises of favors made to prisoner by Dr. Hattox and others, 
and by misrepresentations of the consequences of such con- 
fessions, and the promises of assistance and protection held 
out to him. 

The Judge overruled the motion and allowed the confes- 
sions to go in evidence to the jury. To which decision 
prisoner by his counsel excepted. 

The presiding Judge charged the jury, (after a preliminary 
explanation of the definitions of the crimes of murder and 
manslaughter and of malice expressed and implied,) that if 
they were convinced beyond a reasonable doubt that the 
prisoner was guilty of homicide, it would be their duty to 
determine, from the evidence, whether it was murder or 
manslaughter. If they believed the killing was done with- 
out malice either expressive or implied, and without any 
mixture of deliberation, then the crime was manslaughter; 
if done with malice aforethought, it was murder. That if 
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they had any doubt, the prisoner was entitled to the benefit 
ofthat doubt. That malice need not have been harbored 
for a year, a month, a day, or an hour; but if the prisoner 
entertained malice for a moment of time, and if actuated by 
that malice, he did deliberately perpetrate the deed, it was 
murder. 

The jury retired and returned a verdict of guilty. 

Prisoner’s counsel tendered his bill of exceptions and as- 
signs for error. 

ist. That the Court erred in deciding that when said case 
was called the prisoner should first announce whether he 
was ready for trial. 

2d. That the Court erred in not allowing prisoner’s coun- 
sel to ask the juror when put upon triors whether he had 
‘formed and expressed any opinion in regard to the guilt or 
innocence of the prisoner from rumor and hearsay, and if 
so, whether it was an opinion fixed and decided. And that 
the Court erred in holding that no other questions could be 
asked the juror, when upon triors, than those prescribed by 
the act of 1856. 

3d. That the Court erred in admitting in evidence the con- 
fessions of the prisoner. 





























Harrison & Cox; by Lanrer; and B. S. Worrett, for 
plaintiff in error. 







Sol. Gen. Harre._; and Joun A.~Tucker, for State. 






By the Court.—Lumrxtn, J. delivering the opinion. 





[1.] The first question made by the record in this case is, 
was the Court right in permitting the Solicitor General to call 
upon the defendant to announce first if he was ready for 
trial, 

A contrariety of practice has obtained and still exists in 
the State upon this subject, and even in the same circuit the 
practice has not been uniform, and this has resulted from 
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the fact that there is no law upon the point. In England 
the crown was never forced to announce itself ready, No 
such doctrine has ever prevailed here. 

By the penal code, the cause stands for trial at the term 
when the indictment is found. It may be continued, how. 
ever, as long as the principles of justice may require. This 
settles nothing as to the question who shall go forward— 
Neither does the provision in the code which entitles a de. 
fendant to make his demand and force atrial at the second 
term. Besides, this provision does not apply to capital cases, 
My own opinion is, that from all the analogies of the law, the 
State, who holds the affirmative and is the reus or actor, 
should announce first. Still I do not find any authority for 
pronouncing a judgment to the contrary erroneous. Nor do 
I believe any can be found on the other side. There is no 
statute upon the subject; neither is there any common law 
rule which is obligatory upon the Courts of this State. My 
position is, therefore, one of neutrality, acquiesing in what- 
ever practice each circuit may establish for itself until the 
‘ Legislature see fit to intervene, should it deem the matter 
of sufficient importance to regulate by law. 

Even if I thought the Circuit Court erred in the decision, 
I would not reverse the judgement, because both parties were 
ready, and consequently the ruling worked no injury to the 
defendant, and there was no motion for a new trial. 

[2.] Was it right to disallow any other questions being 
asked the second juror put upon the prisoner than the four 
propounded by the act of 1856 ? 

The act declares that if the juror answer the four questions 
therein prescribed in the negative, he shall be held and ad- 
judged a competent juror in capital cases. Provided, never- 
theless, that either the State or the defendant shall have the 
right to introduce evidence before the Judge to show that 
any of the answers of the juror are untrue ; and it shall be the 
duty of the Judge to determine upon the truth of such an- 





ee ae 


=~ ss. 2 wes 


MACON, JANUARY TERM, 1857. 237 


Pines vs. The State. 





swer as may be thus questioned before the Court. [See cts 
1855-1856, p. 231.] 

Itis true that the further statements of the juror himself 
might be called “evidence,” in the language of the statute. 
But why limit the questions to four if twenty may be asked ? 
And then the words of the act are, “shall have the right to 
introduce evidence,’ rather intimating that the proof is to 
come from some other source than the juror himself. We 
would not say that the Court might not swa sponte further 
interrogate the juror. We only intend to negative the right 
of the party to do this. 

[3.] Was the Court right in refusing to withdraw from the 
jury all the proof of confessions ? 

The confessions of the prisoner as testified to by Dr. Askew, 
on Monday, subsequent to the homicide, were per se, wholly 
unexceptionable, It seems, however, that several days pre- 
viously, confessions had been made by the prisoner to Dr. 
Hattox, and these were submitted to the jury in rebuttal by 
the prisoner himself. What right had he to withdraw them ? 
Had he not by their introduction endorsed theirtruth? At 
any rate, whether the hope of reward held out to the defen- 
dant the preceeding week had continued to operate on.his 
mind the next Monday, was a question not of law but of fact 
for the jury. 

After all, what do these confessions amountto? Did they 
weigh a feather with the jury? A more brutal murder was 
never perpetrated. A helpless and dependent wife in a state 
of pregnancy, felled to the earth by the repeated blows from 
a bludgeon by her ruthless and inhuman husband, and then 
tossed like a stone in the well, that he might feign that she 
had drowned herself, and the proof was full and ample with- 
out these confessions. They were but a bungling attempt to 
trump up something to mitigate the horrible deed, which the 
defendant had committed. The jury did not believe them, 
and they would have availed nothing if they had, 

Judgment affirmed. 
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No. 50.—Jacos Jounson, plaintiff in error, vs, James (. 
Morais, defendant in crror. 


A parol agreement, absolute or conditional, to pay the debt of a third person, void. 


Action on Account for Negro Hire, in Randolph Superior 
Court. Tried before Judge Kippoo, December 1856. 

































This was an action brought by James G. Morris, plaintiff 
below, against Jacob Johnson defendant below, for the recoy- 
ery of ninety dollars, alleged to be due for the hire of a ne- 
gro in the year 1852. 

The plaintiff proved by Reuben Dean, that in the spring © 
or summer of 1852, witness was requested by plaintiff to go 4 
with him over to defendant’s house; that defendant had sent 
for him to go over and get his notes for the hire of a negro; 
that plaintiff wrote out small notes and carried them over 
and presented them to defendant, who objected to signing them ; 
unless there was a condition inserted, that if the negro got sick : 
or runaway, plaintiff should lose the time, but consented to 
give his note for twenty dollars, which sum plaintiff had 
agreed to pay to one Alfred Hardy; witness stating that it 
would do no harm to sign that much as the negro had al- 
ready worked out that amount. Dean further testified that 
the negro did not runaway, but worked faithfully the whole 
year, that he was there several times and saw the negro at 
work and knew that he lost no time, and that the-amount to 
be paid for the hire was ninety dollars, 

Here plaintiff rested his case. 

Defendant introduced Alen Jenks who swore, that within 
two months past, Dean told him that Jones hired the negro 
from plaintiff, and that he was ready to tell Johnson or any 
body else so. , 

Benjamin Johnson, son of defendant, swore, that he was 
present at the time the conversation took place between plain- 
tiff and defendant as testified to by Dean, and that his father 


co 
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refused to sign the notes, unless there was a condition insert- 
ted, that Jones was to make a certain amount of corn and 
cotton, and in the event of his failing to make said amount, 
defendant was not to be liable; and that Jones failed to 
make the same; that Jones and not defendant hired the ne- 
gro from plaintiff. 

Plaintiff then introduced four witnesses, all of whom swore, 
that they were acquainted with Dean and knew his charac- 
ter for truth and veracity; that they believed him to bea 
man of truth, and would believe him in a Court of justice ; 
that they had known him for a number of years and had 
never heard any thing against him, or his word doubted be- 
fore. 

Defendant proposed to prove by Allen Jenks, the confes- 
sions of Dean, that he had runaway from Alabama for the 
crime of perjury, which testimony was objected to by plain- 
tif’s counsel, and the Court sustained the objection and ruled 
out the testimony, and defendant excepted. 

The jury found for the plaintiff the sum of seventy dollars 
with interest and cost of suit. 

Defendant’s counsel moved for a new trial, on the grounds: 

ist. Because the presiding Judge erred in excluding the 
testimony of Allen Jenks, as to the confessions of Dean that 
he had runaway from Alabama for perjury. 

2d. Because the verdict was contrary to law and the evi- 
dence, 

The Court refused the motion for a new trial, to which 
counsel for defendant excepted, and thereupon assigns error. 


Tucker & Beat, for plaintiff in error. 


Doverass & Dovetass, for defendant in error. 


By the Court.—Lumrxin, J. delivering the opinion. 


- 
It is not pretended that the negro, for whose hire this suit 


is brought, was originally hired by Johnson of Morris, It is 
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insisted however, that under a contract between Jones and 
Johnson, Johnson was to become paymaster to Morris, 
Morris contends that the agreement was absolute; Johnson 
that it was conditional. Let it be either way, it was a parol 
understanding to pay the debt of another, and therefore void. 
Let Morris sue Jones, and Jones, Johnson; and if the latter 
be insolvent, Johnson can be garnisheed. 

Was it competent to prove the acknowledgment of Reuben 
Dean, that he had runaway from Alabama on account of 
having committed perjury? We are not prepared to say 
that his testimony could be discredited in this way. 


Judgment reversed. 





No. 51.—James N. Turner, plaintiff in error, vs. Francis 
Rosseavu, Garnishee, defendant in error. 


A traverse that merely denies the truth of the answer of a garnishee is suffi- 
cient. 


Garnishment, in Stewart Superior Court. Tried before 
Judge Kippoo, October Term, 1856. . 


Francis Rosseau was served with a summons of garnish- 
ment issued in a case of attachment sued out by James N. 
Turner, against Wm. R. Rosseau. He filed his answer de- 
nying that he had any of the effects of the absconding debtor 
in his hands, or that he was indebted to him. 

Plaintiff by his counsel, Tucker and Beall, filed the fol- 
lowing traverse to said answer, viz: 

“And now comes the plaintiff in attachment by his attor- 
neys Tucker and Beall, and tenders issue and says, that said 
garnishee was indebted to said defendant at the time of the 





MACON, JANUARY TERM, 1857. 241 





Turner vs. Rosseau. 





service of said summons; that he had money, accounts, 
notes, horses, lands, mules, cows, hogs, effects, deeds, eviden- 
ces of debt, bonds for titles to lands, choses in action, in his 
possession belonging to said defendant, and of this he puts 
himself upon the country, &c. 
TUCKER & BEALL, 
Plaintiffs Attorneys.” 


The attorney for the garnishee refused to join issue upon 
said traverse and objected to the same as being too vague, 
indefinite and without sufficient specification; the Court sus- 
tained the objection, and counsel for plaintiff declining to 
make any amendment thereto, or to tender any other or fur- 
ther issue; the Court on motion discharged the garnishee 
from all further answer or liability in the premises. 

Whereupon, plaintiffs counsel excepted and assigned 
error. 


Tucker & Beatt, for plaintiff in error. 


Worritt, for Gautpine, for defendant in error. 


By the Court.—Bennine, J. delivering the opinion. 


4 


Was the traverse sufficient? This is the only question. 
The Court below, it seems, thought the traverse too general. 

The language of the attachment act is this: “And where 
any person, in whose hands any debt or effects may be at- 
tached, shall deny owing any money to, or having in his 
hands any effects of, such debtor, it shall be lawful for the 
plaintiff to traverse such denial, and thereupon an issue shall 
be made up and the same be tried by ajury,” &c. 2. Cobb’s 
Dig. 70. 

All that the plaintiff has to do is, to “traverse” the an- 
swer of the garnishee. — 

To traverse is merely to deny. 1. Chitty Pl. 576, and note 
(4) 


VOL. XxI. 16 
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To traverse the answer of a garnishee is, therefore, merely 
to deny the truth of the answer,—is merely to say, that the 
answer is not true. 

This the traverse in the present case does by necessary 
implication. It does somewhat more. It states, in a general 
way, wherein it is that the answer is nottrue. And general 
as is this statement, it, after all, is not, perhaps, for any prac- 
tical purposes, more general than many statements which, 
by a skilful use of the videlicet, the common law may be 
made to sustain. 

But the statute requires no more than a mere denial of 
the truth of the answer. 

If therefore, the plaintiff makes this denial, it is the duty 
of the garnishee to take issue on the denial; and that he 
may do, no doubt, by simply saying, that the answer 7s true, 

Thus, in a few words, may the “issue” to which the sta- 
tute refers, “be made up.” 

We think therefore, that the judgment of the Court below 
ought to be reversed. 


Judgment reversed. 


No. 52.—James Lawson, plaintiff in error, vs. ArTHuR P. 
Wrieut, adm’r, defendant in error. 


In a suit on an endorsement by which the endorser “only is to be liable when 
the maker is sued to insolvency,” a fi. fa. against the maker with the return 
of “no property” entered upon it, is prima facte evidence, that the maker has 
been sued to insolvency. 


Assumpsit, in Stewart Superior Court. Tried before Judge 
Kippoo, October Term, 1856. 


This was an action brought by James Lawson, against 
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Arthur P. Wright, administrator of Matthew Wright, deceas- 
ed, on the following endorsement, viz. : 

“T endorse the within notes in the second instance, and 
not to be sued with the maker of these notes, and only lia- 
ble when the maker is sued to insolvency, 

(Signed,) MATTHEW WRIGHT.” 


Plaintiff read in evidence the two promissory notes upon 
which was the foregoing endorsement, one for thirty dollars 
and the other for ten dollars. 

He then read in evidence two fi. fas. from a Justices’ Court, 
founded upon said notes, with a return thereon of nulla bona, 
by the proper officer. 

He also proposed to prove by William Boynton the insol- 
vency of the maker of the notes in the year 1845. Defend- - 
ant’s counsel objected to the testimony; Court overruled the 
objection and witness testified “that he knew Philander 
Thompson, the maker of the notes, in the spring of 1845; 
that he was regarded as notoriously insolvent in the commu- 
nity; that he held executions against him at that time, upon 
which he was unable to realize anything, and that he knew 
he was insolvent. 

To which testimony going to the jury, defendant by his 
counsel objected; the Court overruled the objection, and de- 
fendant excepted. 

The defendant introduced no testimony. 

The Judge charged the jury, that if they believed from the 
evidence, that Thompson, the maker of the notes, was insol- 
vent, they should find for the plaintiff; that insolvency 
could be proved by persons acquainted with the pecuniary 
condition of the party; that a return of no property upon a 
fi. fa. was evidence and proof of insolvency ; that it was not 
necessary in this case for the plaintiff to prove that he had 
actually sued Thompson to insolvency, by the issuing of a 
ca, sa. against him—his arrest and discharge under the insol- 
vent debtor’s Jaw, in order to render the defendant liable; 
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that they would judge whether there was sufficient evidence 
in this case of Thompson’s insolvency to render the defend- 
ant liable upon the endorsement of his intestate. 

To which charge defendant excepted. 

The jury found for the plaintiff the amount of the notes, 
with interest and cost of suit. 

Thereupon defendant’s counsel excepted. 


Tucker & BeEatt, for plaintiff in error. 


B. S. Worritt, for defendant in error. 


» By the Court.—Bennine J. delivering the opinion. 


The legal effect of Matthew Wright’s endorsements was, 
that he was not to be liable to pay anything on the endorse- 
ments until the holder of the notes had shown by a suit on 
them, against their maker, that he did not have suflicient 
property to pay them. 

Did the holder show this, by showing a fi. fa. against the 
maker, issued from a suit on the notes, with the return of 
“no property,” entered on the fi. fa. ? 

We think that he did, prima facie. 

Such a return on fi. fas. against executors or admin- 
istrators, has ever been held, prima facie, sufficient to 
show this in suits against them, in their private capacity, for 
waste. And also in cases against others, not primarily 
liable. Lane vs. Harris 16. Ga. 217. 

If, however, in any case the fact be, that the defendant in 
the fi: fa. has property, notwithstanding such a return, the 
return is not conclusive on the endorser. He may show that 
there is this other property; and if he does it, he will get all 
the benefit of the condition in his endorsement. 

The counsel for the plaintiff in error contends, that the 
holder ought to be required to show not only afi. fa. with 
the return of no property entered on it, but also a ca. sa. and 
a discharge under the insolvent laws. 
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But even such a discharge would not be conclusive as 
against the endorsers. Why then should we stop at this 
point ? and if we may stop at this point, why may we not 
stop at the return of nulla bona? 

It is to be remembered, that in cases like the present the 
holder of the note has upon him the burden of proving a 
negative. And a negative, from its nature, admits, in general, 
of no more than proximate proof. 

We think then that the return was, prima facie, sufficient 
to show, that the maker of the note had been sued to insol- 
vency in the sense of the endorsement. 

If it was, then Boynton’s evidence was admissible, for that 
was but evidence of the same kind as the return; and there 
was nothing wrong in the charge of the Court. 

And therefore, we think that all the exceptions ought to be 
overruled. 


Judgment affirmed. 





No, 53.—James Dorsett, adm’r of Wiix1AM D. Sirer, de- 
ceased, plaintiff in error, vs. Tuomas D. Friru, defendant 
in error. 


A. intermarried with B., a widow with several minor children. By the consent 
and counsel of the brothers of his wife, A. received at the same time a negro 
girl, with the understanding that the debts of the former husband were to be 
paid and the children raised and supported. C., one of the brothers, many 
years thereafter, administered on the estate of the former husband of B., and 
brought trover against A. for the negro and her increase. 


Held, that the administrator was bound to account with A. for the expense of 
raising the negroes and children ; that A. was entitled to retain in his hands 
his distributive share, in right of his wife, of the estate, and that the Court 
of the county of his residence had jurisdiction of the case, especially if the 
co-distributees who likewise lived there were made co-defendants to the bill. 





* 


246 SUPREME COURT OF GEORGIA. 


Dorsett vs. Frith. 


In Equity, in Randolph Superior Court. Tried before 
Judge ALLEN, December, 1856. 


This was a bill filed by Thomas D. Frith against James 
Dorsett, administrator of William D. Siler, for injunction ac- 
count, &c. 

The bill alleges that William D., Siler, of Jasper county, 
died about twenty years ago, intestate, and leaving as his heirs 
at law, his widow Maria Siler and three sons, Lorenzo, about 
nine years old, Eldrige, about seven years old, and William, 
about five years old. That afterwards, about the 11th No- 
vember, 1838, complainant intermarried with his widow, the 
said Maria. 

That upon his marriage he found in possession of his wife 
a negro girl named Fereby, about twelve years old, and 
worth about five hundred dollars. Also a note for about 
sixty dollars, and furniture and other property worth about 
two hundred dollars ; amounting in all to about the value of 
$760. That at the time said property came into complain- 
ant’s possession by his marriage with the said Maria, he did 
not know, nor does he now know, of his own knowledge, what 
part, if any, of said property, belonged to the estate of said 
William D. Siler, deceased. That said Maria had no other 
property and none other has ever come into complainant's 
hands from his said wife or from the estate of said Siler. 
That about two years after his marriage, his wife informed 
him, that upon the death of her husband, her two brothers, 
James Dorsett the defendant, and John Dorsett, advised her 
that it was not necessary to go to the expense of an admin- 
istration on her husband’s estate ; that they had assets in their 
hands sufficient to pay all the debts, and for her to take the 
negro girl Fereby and try to raise the children. That said 
negro remained in complainant’s possession till 1843, and 
that during that time he would not have fed and clothed her 
for her work. That in 1843, with the advice and consent of 
his wife, he sold said girl with her only child, Ben, to Chris-- 
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topher C. Brooks, for five hundred dollars, which complain- 
ant believes a full price for them at that time. That from 
the time of his marriage with the widow, he treated and edu- 
cated the children as he did his own, except William, who 
was sickly and unable to attend school; and from about a 
year after his marriage up to 1850,‘said William was greatly 
afflicted with fits and dropsy, and was a constant expense 
and trouble, and his work worth nothing. That if left to his 
own choice, he would not have clothed, nursed, boarded and 
paid the Doctor’s bills of the said William, for all the property 
that came into his hands by his marriage. That it was 
worth sixty dollars per annum for eleven years. That in 
1853 he paid for his board and tuition for four and a half 
months, forty eight dollars and forty cents. That up to 1849, 
when Lorenzo became of age, his services were worth his 
boarding, clothing, schooling and other expenses, That since 
that time he has paid for Lorenzo the sum of $205.32. That 
about 185— said Lorenzo departed this life, leaving no pro- 
perty except a horse worth $75, which was sold and applied 
to payment of his debts, and about $92 in the hands of com- 
plainant, That the worth and services of Eldrige till he be- 
came of age was worth his board, schooling and clothing, 
and the value of a horse worth one hundred dollars, advanc- 
ed to him by complainant. 

That notwithstanding the great length of time since the 
death of said William D. Siler, and no debts due to or from 
his estate, the said James Dorsett, of Jasper county, has re- 
cently taken out letters of administration on his estate in 
that county, and has instituted his action of trover against 
complainant to recover the value of said girl Fereby and her 
four children, viz: Ben, Antoinette, Alexander and Crawford. 

The bill prays for an account, and that said action by the 
administrator be enjoined. 

There was an amendment to the bill charging defendant, 
and his brother Thomas Dorsett, with taking possession of the 
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property and estate of said William D. Siler, after his death, 
and praying for an account of this property. 

To this bill there was a demurrer for want of equity, and 
because said bill should have been filed in Jasper, the coun- 
ty of defendant’s residence ; upon argument the Court below 
overruled the demurrer and continued the injunction. 

To which ruling and decision the defendant Dorsett, by his 
counsel, excepted and assigns error. 


Doverass & Dovetass, for plaintiff in error. 


Hoop, for defendant in error. 


By the Court.—Lumpxtn, J. delivering the opinion. 


A motion was made to dismiss this bill for want of equity, 
and also of jurisdiction, which was overruled. 

Is there equity in the bill? Is it just and right to permit 
this property to be wrested from Frith at this late day, with- 
out accounting with him for the expense of raising it, and of 
supporting and educating his step-children? Is it expedient 
or proper to take it all out off his hands, being himself a distri- 
butee of the estate, just for Dorsett the administrator to return 
to him back his share less the commissions for the double 
operation of receiving and paying it out? Thus deducting 
five per cent grist at every turn ofthe mill. We think not. 

On the contrary, we hold as we have done under like cir- 
cumstances before, that the bill makes a clear case for the 
interposition of a Court of Equity. 

And as to jurisdiction, how stands the matter? True, 
Dorsett, the plaintiff in error, lives in Jasper, but the defen- 
dant and the property, and the young Silers, the co-distribu- 
tees, for whose benefit this proceeding is instituted, are all in 
Randolph. This is an attempt to recover the property there. 
If the defendant has any plea, legal or equitable to set up 
against the recovery in trover, Randolph county is the pro- 
per place to make and try it, as a majority of this Court hold 
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under the bill as it now stands. Let the bill be amended so 
as to make the young Silers co-defendants and the Court is 
unanimous that there will be both equity in the bill, and juris- 
diction in Randolph to hear and determine it. 










Judgment affirmed with directions. 











No. 55.—Joun B. Barrp and others, plaintiffs in error, vs. 
RapwHaet J, Moses and others, defendants in error. 










When a party is restrained by injunction from the enforcement of an important 
right, and he acquieses by making no effort to get rid of it, the Court will not 
dismiss the bill or dissolve the injunction, because the complainants have 
been wanting in diligence, without previous notice to speed the cause. 












In Equity, in Muscogee Superior Court. Decision by 


Judge WorRELL, at November Term, 1856. 









Motion to dissolve injunction and dismiss the bill. 
This bill was filed by John B. Baird and others, stock- 
holders in the Coweta Falls Manufacturing Company, against 
R. J. Moses, William <A.’ Redd and Henry H. Epping trus- 
tees, and others, praying for an injunction to restrain said 
trustees from selling certain property belonging to said com- 
pany. 

At the November Term, 1856, of Muscogee Superior Court, 
the cause being called, John L. Mustian and Paul J. Semmes, 
two of the defendants, by their attorneys, Wellborn, Johnson 
& Sloan, moved to dismiss the bill and to dissolve the in- 
junction on the grounds following, to-wit : 

ist. Because there is no equity in said bill. 

2d. Because no steps have been taken to serve the parties 
to said bill. 

The Court refused to hear the motion to dismiss, on 
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the ground of * want of equity, and held that said motion 
was not in order till the case was ready for hearing, un- 
less the question be made by demurrer, which was not done 
in this case. To which decision Semmes and Mustian by 
their counsel excepted. , 

The Court also refused to dissolve the injunction on either 
ofthe grounds stated, and overruled said motion ; and coun- 
sel excepted. 

The Court also refused to dismiss said bill on the second 
ground for want of service; and counsel excepted. 

It was shown on the hearing, that the bill was filed on the 
31st March, 1856. That none of the defendants had been 
served, except the Sheriff and his deputy, who acknowledged 
service. That no steps had been taken to serve any other 
defendants. That they all lived in Muscogee county. 


Jones; Wetvporn, Jounson & Stoan, for plaintiffs in 
error. 


Doveuerty ; and Hott, for defendants in error. 


By the Court.—Lumrxry, J. delivering the opinion. 


A motion was made to dissolve the injunction granted in 
this case and dismiss the bill: 

1st. Because there was no equity in the bill. 

2d. Because no steps had been taken to serve the defen- 
dants. 

The bill was filed in office the 31st of March, 1856. None 
of the parties had been served except the Sheriff and his 
deputy, although all the defendants lived in the county. 

The Court refused either to dismiss the bill or dissolve the 
injunction, holding that a motion to do either was not in or- 
der until the case was ready for a hearing, or unless the ap- 
plication be made by demurrer. 

The judgment of the Court cannot confessedly be sustain- 
ed on the grounds upon which it was’ put; still was it not 
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right? Either the bill and injunction were served, or they 
were not. If not served, then the defendants were not ob- 
structed in the prosecution oftheir rights. Ifthey were serv- 
ed, by being served upon the levying officers, then it was 
competent for the defendants at any time to move to dismiss, 
demur or answer. And the presumption is, that they would 
have taken some step had they felt aggrieved by the restraint 
imposed upon the Sheriffand his deputy. They acquiesed in 
the delay, and on this account we affirm the judgment ofthe 
Court in refusing either to dismiss the bill or dissolve the 
injunction. 

Whether there be equity in the bill, has not been decided 
by the Court below, neither will it be by this Court. 


Judgment affirmed. 


No. 54.—James Hammett and Epwarp McDona cp, plain- 
tiffs in error, vs. NarHan G, Curistie, defendant in error. 


[i.] When a bill in equity contains any matter on which complainant, according 
to the statements of the bill, is entitled to relief, it cannot be dismissed for the 
want of equity. 

[2.] Bill against two defendants. The answers of the two defendants, show 
that they have each an interest in the subject enjoined, and are so connected 
in it as to require that the answers of both should be considered on a motion 
to dissolve an injunction:—If the answers taken together sustain, or tend to 
sustain the case made by the bill, the injunction ought not to be dissolved. 


In Equity, in Randolph Superior Court. Tried before 
Kippoo, Judge, December, 1856. 


The bill alleges that James Hammett, the defendant, com- 
menced his action of debt, on a bond for titles, against com- 
plainant, returnable to April Term, 1847. At March Term, 
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1849, during the pendency of said suit, the parties compro- 
mised the same, the complainant agreeing to pay the sum of 
two hundred and fifty dollars and cost of suit, and that the 
said action was to be dismissed. That complainant paid 
Hammett twenty-five dollars in cash, and soon afterwards, 
paid to his agent John Williams, the balance of the sum, to- 
wit, $225; and that the same was forwarded to defendant in 
Florida, where he resided. That he gave no further atten- 
tion to the case, supposing that it was settled and arranged. 
At October Term, 1854, without notice to complainant, de- 
fendant recovered and entered a judgment in said case against 
him for five hundred dollars, besides interest from 10th May, 
1845, and cost of suit. That since said recovery, Hammett 
had assigned said judgment to Edward McDonald ; that said 
assignment was collusive and fraudulent. 

The bill prays that the defendants be enjoined from en- 
forcing said judgment, and fi. fa. issued thereon, against 
complainant. 

The answer of defendant Hammett, denies that Williams 
was his agent, or that he ever received the two hundred and 
twenty-five dollars alleged to have been paid to him; admits 
the receipt of twenty-five dollars, but that complainant did 
not, nor has not paid the cost. 

Upon the coming in of the answer, defendant’s counsel 
moved for a dissolution of the injunction, and that the bill 
be dismissed. 

The presiding Judge refused the motion, and continued 
the injunction. To which decision defendant’s counsel ex- 
cepts, and thereupon assigns error. 


Dove.tass & Dovexass, for plaintiff in error. 


Hoop, for defendant in error. 
By the Court.—McDonatp, J., delivering the opinion. 


[1.] As this Court has frequently determined, the charges 
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and statements in bills in equity must be taken t as true on 
motions to dismiss for the want of equity. The bill in’ this 
case makes a case of unquestionable equity on the part of 
the complainant. If it be correct in its allegations, the suit 
of Hammett on the bond was compromised for the sum of 
two hundred and fifty dollars; twenty-five dollars were paid 
to Hammett at the time, and two hundred and _ twenty-five 
dollars were paid to Williams, afterwards, as the agent of 
Hammett, in terms of the contract of compromise. The 
costs were not paid, but complainant alleges that he is able 
to pay the costs, which, by the way, he ought now to do; 
and if defendant has paid them, to tender them. But the 
omission to have done this, does not show that there is no 
equity in the bill, The case was compromised at March 
Term, 1849, of Randolph Superior Court, and remained on 
the docket for five years and six months, when Hammett’s 
attorney took a verdict for five hundred dollars, and interest, 
and costs of suit, without notice to the complainant. An 
execution has been issued on the judgment, which is pro- 
ceeding against complainant. The bill has been amended, 
and the amendment charges that Edward McDonald, under 
the pretence of being the assignee of Hammett, is endea- 
voring to collect the amount of the judgment, that the assign- 
ment, if any, to McDonald, is without~-consideration and 
fraudulent, or, if the said assignment was made under an 
agreement, it was a conditional contract. 

McDonald, as assignee, occupies no better position than 
Hammett, for if he took the assignment bona fide, he took it 
subject to the equities between Christie and Hammett. Col- 
quitt vs. Bonner, 2. Kelley’s Rep. 155. 

According to the bill then, Hammett, contrary to his agree- 
ment, and contrary to equity and conscience, went to trial, 
without notice to defendant, five years and six months after 
he had compromised the case and received his pay, and is 
now attempting to collect the money again. This is the bill. 
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There i is a a plain equity in it, and it : ought to have. been s sus- 
tained. 

[2.] The motion to dissolve the injunction is to be consid- 
ered in reference to the answers of both defendants, and if 
all the circumstances alleged in complainant’s bill, which 
constitute his equity, are not denied, or explained so as to 
disentitle the complainant to the relief he asks, the injunc- 
tion ought to be retained. The defendant, Hammett, admits 
the compromise and the partial compliance with the agree- 
ment by complainant, but denies that complainant ever paid 
him or Williams the two hundred and twenty-five dollars; 
he denies that Williams was his agent to receive from com- 
plainant any sum whatever, or that Williams was to forward 
to him any amount whatever, or that, by said agreement 
Williams was to have any agency in the matter whatever. 
Hammett, in his answer says, in regard to the agreement, 
that it was absolutely conditional, and that the condition was 
that complainant should, within ¢en days from the date of 
the agreement, forward to him, by mail, two hundred and 
twenty-five dollars ; and that complainant told him, that he 
would take John Williams with him to see him enclose the 
money in a letter addressed to him in Florida, and deposit it 
in the Post Office ; that complainant should go to the Clerk 
and pay his costs on the common law action; and pay Isaac 
E. Bower, Esq., his fee, within ten days from the date of the 
agreement; and he positively avers that if all this was not 
done, within twenty days, the agreement was to be null and 
void, and the suit was to proceed. 

The defendant Hammett, in his answer, admits that he 
wrote the letter to Isaac E. Bower, Esq.,.a copy of which is 
exhibited to complainant’s bill. In that letter, he says to 
Mr. Bower, that “in the case about the bond against Chris- 
tie, we had several interviews, one time in March ’49, I 
agreed that if he, Christie, would pay me two hundred and 
fifty dollars and all costs, I received twenty-five dollars.” 
The letter, either by design or accident, is imperfect and in- 
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complete, in respect to the compromise. He proceeds, how- 
ever, to say; “Christie, Williams and myself being together, 
they promised to send the money forthwith by mail; Wil- 
liams to see you, Mr. Bower, settle the costs, and be a final 
settlement ; but I have never seen any money myself.” Here 
is a distinct recognition of the participation of Williams in 
this business. He was to settle the costs with Hammett’s 
counsel, Christie was not to do this. The obligation to pay 
Bower was on Hammett, he did not confide to Christie the 
discharge of this obligation, but Christie was, of course, to 
pay the money to Williams, and Williams was to discharge 
Hammett’s debt to Bower, “to settle his costs.” It does not 
appear from the bill, or from the answer of Hammett, that 
Williams had any interest in this matter. An agency for 
Hammett is alleged in the bill and denied by Hammett, and 
the statement in the letter, acknowledged by Hammett, is en- 
titled to weight in considering the candor of the answer. 
The bill alleges an assignment of the execution, by Ham- 
mett to McDonald, without consideration ; Hammett’s answer 
admits it, and assigns as a reason why it was done, that Mc- 
Donald lived near the complainant and in the same county, 
and is the defendant’s friend; that he himself resided at 
a great distance and was unable to attend to the collection 
of the money, and that he expects that McDonald will col- 
lect the money and account to him for it. He denies all 
fraudulent intent on his or McDonald’s part, in the transfer 
of the execution, He denies knowledge of any defence that 
complainant had to the judgment, as he set up none at com- 
mon law. When it is remembered that the complainant’s 
case does not depend on a defence that he claimed to have 
against the bond, but on a compromise of the suit pending 
on the bond; that Hammett had an attorney at law to attend 
to the collection of the money ; that the execution was in the 
hands of the Sheriff for collection under his official respon- 
sibility ; that the assignment of an execution is not the usual 
mode of constituting an agency in such cases, the assign- 
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ment of the execution without consideration must have 
some weight in determining the issue between the parties, 
But the answer of Hammett admits that the legal interest 
in the execution has passed by his, Hammett’s, own act to 
McDonald. This act of Hammett’s entitles the answer of 
McDonald to a consideration in the investigation before us, 
which it could not otherwise have. This answer imparts a 
new feature to the case. The defendant, McDonald, seems 
to have known but little about the case, except what the pro- 
ceedings in Court disclosed, until the assignment was made 
tohim. The assignment is acknowledged and a copy is ap- 
pended as an exhibit to his answer. It seems to have been 
on a separate paper, not attached to the execution. It is ab- 
solute in its terms. It would have required an instrument 
of no great length, to have directed the sheriff to obey the 
instructions of the assignee in collecting the money. The 
answer says that the execution was assigned to him, “to se- 
cure the amount due to him and J. W. K. Gunn, to whom 
he was to account, the sum of five hundred and fifty or six 
hundred dollars, by John Williams, and it was agreed and 
understood, at the time the transfer was made, that the 
amount the judgment exceeded the debts above-mentioned, 
was to be refunded by defendant, when collected. The an- 
swers of Hammett and McDonald in respect to the assign- 
ment, cannot both be true—it is impossible. One says that 
it was without consideration; the other says it was fora 
consideration, and sets forth the consideration; one says, 
that he expected the assignee to account to him for the 
full amount of principal and interest when it was collec- 
ted from complainant, the other says that the excess only, 
after paying Williams’ said debts, was to be refunded. A 
suspicion unavoidably arises on an examination of the entire 
case, that the debt of Christie, instead of being Hammett’s, was 
the debt of Williams. The suit it is true, is in Hammett’s 
name,and the bond was made by Christie to Hammett, as 
appears from an exhibit to the bill, but it appears from the 
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bill that Hammett left John Williams as his agent to receive 
the balance of the two hundred and fifty dollars, (that is $225) 
and to forward it to Him in Florida; it appears from Ham- 
mett’s letter to Bower, that he, Christie and Williams were 
together at the compromise; that Williams was to pay Bow- 
er his fees; Hammett says that the money was to have been 
sent to him by mail, but he had never seen any money him- 
self ; he denies throughout the agency of Williams for him, 
while Williams by his presence shows his interest in the 
matter, in some way; and finally, according to McDonald’s 
answer the execution on the judgment is assigned to pay 
debts of Williams to a large amount. 

The answer of Hammett does not deny the agreement, 
but varies its terms from those set forth in the bill, and the 
circumstances of the case as disclosed in both answers, re- 
quire that the injunction should be retained for a hearing, 


and the judgment of the Court is therefore affirmed on both 
assignments. 


Judgment affirmed. 





No. 56.—Joun Beruune, plaintiff in error, vs. WILLIAM 
Doveuerrty, defendant in error. 


[1.] To constitute one an assignee, the acceptance of, as well as the appoint- 
ment to the trust are pecessary. 


[2.] The Legislature cannot make a citizen the receiver of a broken corpora- 
tion and thereby subject him to duties and responsibilities, pains and pen- 
alties, without his consent and against his will. 


Assumpsit, in Muscogee Superior Court. Tried before 
Judge Worre. at December Term, 1855. 
VOL. xxI. 17 
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This was an action of assumpsit brought by William 
Dougherty against John Bethune, assignee of the Chatta- 
hoochee Railroad and Banking Company of Georgia, to re. 
cover seven hundred and sixty dollars of the bills of that 

. bank. 

The declaration set out and described the bills and averred 
that plaintiff was the owner and holder thereof. 

That said bank on the 17th day of July, 1841, executed 
a deed of assignment by which it conveyed to John Bethune, 
William P. Young and Van Leonard, as assignees, all the 
assets of said corporation, for the payment of its debts, and 
authorized them to collect the debts, &c., due the corporation, 
who accepted the said trust and took upon themselves the 
execution of the same. That afterwards, on the 13th day of 
June, 1843, by a judgment of the Superior Court of Muscogee 
county, the charter of said company was declared forfeited, 
and the liberties and franchises granted to the same seized 
by the State. ‘That afterwards, on the 23d day of December, 
1843, the General Assembly of the State of Georgia, by an 
act passed on that day, authorized suits to be instituted 
against said John Bethune alone, as assignee, for the recove- 
ry of debts due by said company. 

The defendant, amongst other pleas, pleaded the general 
issue, and that he had never accepted the appointment of 
trustee, either under the deed of assignment or the act of 
the Legislature, and that the said act was passed without his 
knowledge or consent. 

Plaintiff offered in evidence the bank bills sued on and 
the deed of assignment, and closed. 

The defendant then offered in evidence and read to the 
jury the following letter, to-wit : 

CoLumBvus, 12th Dec., 1844. 
His Excellency, George W. Crawrorp: 

Dear Sir :—I see by an act of the last Legislature, I was 
appointed assignee or agent of the Chattahoochee Railroad 
and Banking Company of Columbus, which appointment I 
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must beg leave to decline accepting, as I could do no good 
by accepting the appointment, and might involve myself in 
difficulty and expense without a prospect of any profit. I 
have lost considerably by it already. 
With high respect, your Excellency’s 
friend and obedient servant, 
JOHN BETHUNE. 


Here the testimony closed. 


The presiding Judge charged the jury that the deed was 
prima facie evidence of the acceptance of the assignment by 
thedefendant. That the act of 1843 gave creditors of the bank 
the right to sue defendant as assignee, &c. That it did not 
make him assignee of the bank. That he derived his ap- 
pointment from the deed and not from the act, and if the 
deed was executed prior to the passage of the act, then the 
letter of defendant to the Governor, refusing to become as- 
signee, would not rebut the presumption that he accepted the 
trust under the deed, or protect him against a recovery in 
this case. 

And further, the Court charged the jury that although the 
deed of assignment was executed to Leonard, Young and 
defendant, it was competent for the Legislature to give credi- 
tors of the bank the right to sue defendant alone, as assignee, 
at common law, without joining his co-assignees. That by 
the act of 1843, this right was conferred on the creditors of 
the bank, and therefore it would not lie in the mouth of this 
defendant to say that plaintiff could not recover of him in 
this case, because Young and Leonard were not made parties 
defendant to this suit. 

To each of which charges defendant excepts, and thereon 
assigns error. 


Martin & Parrerson, for plaintiff in error. 


Doveuerrty, for defendant in error. 
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By the Court-—Lumexin, J. delivering the opinion, : 


We propose to consider but a single question in this case, 

The suit is brought against John Bethune as the assignee 
and trustee of the Chattahoochee Railroad and Banking 
Company. The defendant denies that he is or ever was the 
assignee of said corporation. The plaintiff offered in evidence 
a deed of assignment made by the corporation to Van, Leon- 
ard, John Bethune, the defendant, and one Wm. P. Young. 
The defendant objected, that this deed constituted three per- 
sons assignees, and that a suit cannot be maintained against 
one of them separately. To obviate this objection the plain. 
tiff relies upon the act of the Legislature of 1843, making 
valid the assignment of the Chattahoochee Railroad and 
Banking company to John Bethune alone, and conferring 
upon said assignee full power to sue and be sued in his 
said character of assignee, for any demand due to and from 
said corporation. Codd 121. 

Defendant then read a letter from himself dated in Decem- 
ber, 1844, and addressed to the then Governor of the State, 
declining the legislative trust. There was no proof adduced 
to show that Bethune had ever directly or impliedly 
accepted the trust, either under the deed of the corporation 
or the act of 1843, and it was insisted by counsel for the de- 
fendant in error, that the Legislature could subject him to 
be sued as the assignee of the bank, not only without his 
consent, but against his will. 

This case came before this Court in 1849, [7 Ga. Rep., 90,] 
when it was solemnly adjudicated that both the appointment 
and acceptance of the trust were necessary to constitute Be- 
thune assignee: and further, that the Legislature could not 
make a citizen an officer against his consent. This point, 
therefore, is res adjudicata in this case, and we will only add, 
that to force a citizen to be an assignee, subject to'the duties, re- 
sponsibilities, pains and penalties, provided by the statue, 
would, in the language of the Judge who wrote out the 
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opinion in the former case, make the Government a despot- 
ism and the Legislature a tyrant. 

I cannot take leave of this case without expressing my 
gratification at the professional decorum with which the ar- 
gument was conducted. 








Judgment reversed. 


No. 57.—Joun S. Brooxs, plaintiff in error, vs. Wriuis 
Smiru, et. al. defendants in error. 


Where the testimony seems to be equally balanced, a single witness deposing 
on each side, ‘the Court will not grant a new trial, because the verdict is con- 
trary to evidence. It is for the jury alone to decide upon the credibility of 
the witnesses. 


Action on a promissory note, from Marion Superior Court. 
Tried before Judge WorriLL, September Term, 1856. 


This action was brought by John S. Brooks, against Wil- 
lis Smith and William Walker, upon the following note, to- 
wit: 

“December 20, 1852. 

($400 00) By the 25th day of December, 1853, we or eith- 
er of us promise to pay J. S. Brooks or bearer, the sum of 
four hundred dollars, for value received. 

WILLIS SMITH, 
WM. WALKER.” 


The defendant pleaded that said note was given for the 
hire of a negro fellow named Monroe, a blacksmith, and his 
tools for the year 1853; that the agreement was, that if said 
negro died, defendant should only pay for the time he lived. 
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And defendant avers that said negro did die about the 1st of 
March, after he had been in his employ about two months, 
and that plaintiff then came and took away the tools. De- 
fendant claimed that he was liable only for the time the ne- 
gro lived, being about the one-sixth of the whole year. 

Brief of evidence: 

Plaintiff offered the note and rested his case. 

Defendant examined, by interrogatories, John B. Smith, 
who testified that defendant hired the negro boy Monroe 
from Martin Brooks the latter part of the year 1852, and 
was to give four hundred dollars for him and his blacksmith 
tools; heard Martin Brooks tell defendant that if the negro’s 
work stopped—if he got sick, or died, that his wages stopped. 
Negro died on the sixth day of March, 1853, and after his 
death, the blacksmith tools remained in’Smith’s possession 
until Brooks came and demanded them; witness assisted 
in putting up the tools, and Brooks engaged a man to get a 
wagon to take the tools home; was not present when the 
note was given, and does not know when or where it was 
given; he heard the contract between Smith and Brooks in 
relation to the hiring of the negro and tools. 

Cross Examined—Did not know whether the contract was 
reduced to writing or not; Willis Smith, Martin Brooks, 
Nancy Smith and witness, and perhaps Abram Smith, were 
present at the hiring of the negro. Don’t know whether 
defendant wrote to plaintiff to come and get the tools, or not; 
defendant had no use for them after the negro died; consid- 
ered them of no value to defendant, and they were given up 
to Brooks. 

Plaintiff in reply, swore : 

Martin Brooks, who testified that he made the contract 
with defendant for the hire of the negro; that the note sued 
on was given for the hire; that the use of the tools was no 
part of the consideration; that the hire was absolute and 
unconditional ; and there was no agreement or understanding 
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that the plaintiff was to lose any part of the hire if the ne- 
cro died; witness wrote the note and made the contract. 
~ Cross Examined—Was the son of the plaintiff, but had 
no interest in the event of this suit; never made any such 
contract as that testified to by John B. Smith, and never told 
him such was the contract ; and Smith was not present when 
the contract was made. Defendant was to have the use of 
the tools upon condition that he kept them in good order, 
and return them when demanded in as good condition as 
when received: that the tools when returned were much 
abused and many of them were lost. 

The jury found for the plaintiff the sum of seventy-two 
dollars and thirty-two cents, and cost of suit. 

Plaintiff made a motion for a new trial, upon the follow- 
ing grounds: . 

Ist. Because the verdict is contrary to evidence. 

2d. Because the verdict is contrary to the weight of evi- 
dence. 

3d. Because there is no evidence to support the verdict. 

4th. Because the verdict is contrary to the charge of the 
Court. 

5th. Because the verdict is contrary to law. 

6th. Because no interest is allowed by the verdict on the 
amount found due. 

The presiding Judge overruled the motion, and refused to 
grant a new trial. 

Plaintiff excepted. 


Stusss & Hr11, for plaintift in error. 


Bianrorp & Crawrorp; Miter & HA tt, for defendants 
in error. 


By the Court.—Lumpxtn, J. delivering the opinion. 


This is the second time this case has been before this 
Court. At the first trial, the makers of the note pleaded: 
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Ist. Failure of consideration, 2d. A breach of warranty by 
the owner, that the negro should live during the year for 
which he was hired. Upon motion, the Court struck out the 
defendant’s pleas and refused to hear any evidence in sup- 
port of them. That judgment was reversed and the cause 
remanded for a re-hearing. 18. Ga. Rep. 440. 

A second trial has been had. The truth of the pleas was 
fully sustained by the testimony of John B. Smith, and de- 
nied by Martin Brooks, the son of the defendant. We do 
not consider the evidence of these witnesses necessarily irre- 
concilable. Be that as it may, it was entirely a question of 
fact for the jury, and they found a verdict apportioning the 
note, according to the time that the negro lived. A new tri- 
al was applied for and refused by the Court, and we think 
properly. 

It is suggested by counsel for the plaintiff, that he lost his 
case on account of the unpopularity of the law, requiring 
the hirer to pay for the whole term for which a slave is hired, 
when he dies during thetime. I hope he is mistaken. I am 
aware that hirers, who constitute a large class, especially in 
towns, cried out against the decision when it was made, 
This was natural. But when it was recollected what a large 
portion of the slaves hired out were the property of women 
and minor children, and how important it was to hold out 
to hirers a strong inducement to take care of the negroes en- 
trusted to their care; that the owners, for the time being, lost 
all control over them; that the hirer became the temporary 
master in all respects; and that the slave must do his bid- 
ding, no matter how hazardous the service; that the same 
doctrine obtains in most of the slave States; and that it nev- 
er has been questioned in England, that the tenant is bound 
for rent, notwithstanding the destruction of the tenement; 
the clamor subsided, and several sessions of the Legislature 
have since intervened without changing the law. It never 
should be. It is founded upon the principles of justice, as 
well as of humanity. If the hirer does not see fit to protect 
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himself by his contract, and take the negro for the year, why 
should the owner be considered as having insured his life for 
the year, and be held responsible for its continuance, when 
he gets nothing for the risk? I have no interest in this class 
of contracts, either individually or representatively ; I have 
never doubted, however, fora moment the soundness and 
propriety of the decision. 





Judgment affirmed. 


No, 58.—James Cxiaxron and others, plaintiffs in error, vs. 
Potemon L. Weeks and Nancy Weeks, defendants in error. 


By the 4th item in the will of John P. Claxton, the testator says: “in case of no 
heir, 1 wish Nancy Claxton, as executrix, to give to my nieces, Susan Clax- 
ton, Jemimah Claxton, and Mildred Claxton, children of Pope Claxton, de- 
ceased, and the children of my brother, William Claxton, two thousand dol- 
lars, to be“equally divided between them when she, Nancy Claxton, iny ex- 
ecutrix, thinks prudent, &c. Held: 

[1.] That the words “in case of no heir,” meant offspring to be begotten of Nan- 
cy Claxton by the testator. 

[2.] That the words of the will do not create an estate tail. 

[3.] That the property being certain, as well as the objects of the testator’s 
bounty and the mode of disposition, the legacy is absolute, there being no op- 
position as tothe gift, and the time of payment only being discretionary ; and 
twenty years having elapsed, a reasonable time has transpired within which 
the money should have been paid. 


In Equity, in Talbot Superior Court. Tried before Judge 
Wore 1, at April Term, 1856. 


This bill was filed by James Claxton, John Claxton ande 
others, legatees under the last will and testament of John P. 
Claxton, deceased, against Polemon L. Weeks and Nancy 
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Weeks, his wife, torecover a legacy claimed to be due to com- 


plainants under said will. 

The following is a copy of the will under the fourth clause 
of which complainants claim : 

“J, John P. Claxton, in the name of God, amen, being of 
sound mind, this is my last will and this body given to the 
earth from which it came, and good will to my country, 
to-wit : 

I come first as to debts—thank God I owe but few, and 
give my executrix but little trouble; Wyche M. J. Elder ex- 
ecutor and Nancy Claxton executrix. 

2. Secondly, as to the poor, I have treated them as my 
brethren, but dear wife have got no children, will, I hope, 
follow my example. 

3. Thirdly, as to the wealth and property with which God 
has been pleased to bless me with, that we have labored to- 
gether for it, and know with glad and grateful hearts, I leave 
it with her entirely. 

4, Fourthly, in case of no heir I wish Nancy Claxton, as 
executrix, to give to my niece, Susan Claxton,’ Jemimah 
Claxton, Mildred Claxton, children of Pope Claxton, deceas- 
ed, and the children of my brother William Claxton, two 
thousand dollars to be equally divided to them, when she, 
Nancy Claxton, my executrix, thinks prudent; the balance 
of the property at her death I wish for Benjamin Jones and 
the children of Elizabeth Champion, formerly, now Martha 
Culbree. 

5. Fifthly, I give to her, said Nancy Claxton, all my ready 
money, accounts and notes, after my just debts is paid; also 
all my horses, mules, hogs and cattle; furthermore, corn and 
fodder, cotton, and all my lands. 

6. Sixthly, my motive for giving all, is to prevent her from 
the frowns of this world to enable her to be charitable 
to the poor and needy; and furthermore, to enable her to 
visit her friends and connections. 
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7. I wish my body to be buried decent in a plain coffin, 
neither lined nor covered. 
JOHN P. CLAXTON, [L. S.] 
Tested, signed, sealed and delivered in presence of 
James H. Burr. 


James J. HALL, 
This 6th day of May, 1835.” 


The bill alleges that John P, Claxton, the testator, died in 
June, 1835, and his will was admitted to probate in the coun- 
ty of Harris, on the 6th day of July 1835, and his widow, 
Nancy Claxton, alone qualified as executrix. Afterwards, on 
the — day of — 184—, said Nancy intermarried with Polemon 
L. Weeks, and that said Weeks has possession of the entire 
estate. That testator died without having children. That 
he has been dead about sixteen years, and the legacy be- 
queathed to complainants in said 4th clause of the will has 
never been paid to them; they allege that they have demand- 
ed said legacy from defendants who refuse to pay the same, 
and deny their right to any part of testator’s estate. 

The bill prays that the defendants be compelled to pay 
over to complainants the sum of two thousand dollars be- 
queathed as aforesaid. 

The defendants demurred to the bill for want of equity, and 
after argument had, the Court sustained the demurrer and 
dismissed complainants’ bill, and thereupon plaintiffs by 
their counsel except and assign the same for error. 


Ineram, for plaintiffs in error. 
Jones ; and WeELLBorN, for defendants in error. 


By the Court.—Lumrxin, J. delivering the opinion. 


We shall confine ourselves strictly to the case made by the 
record, as other interests, not at present before the Court, 
might be prejudiced. Arethecomplainants entitled to recover 
the two thousand dollars for which this bill is brought ? 
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[1.] It was given to them, if at all, upon condition that there 
was no “heir.” What is meant by the words in the 4th item 
of the will, “in case of no heir?” It is supposed to mean 
one of three things, to-wit: no heir at /aw of the testator’s 
wife; no heir of her body, either begotten by the testator or 
any future husband, or no heir by the testator himself. | 
suggest, why restrict the words to the heir of the wife? May 
the clause not mean as well—perhaps more legitimately—no 
heir of the testator? If that be its signification it cuts off 
much of this discussion. 

But grant that it means no heir of the wife, to which of 
of the three hypotheses as stated above does it belong? I 
remarked during the argument that it did not refer to an 
heir at law of the wife. It is apparent that it cannot. No 
one is the heir of the living, and yet this $2,000 is directed 
by the will to be given to the Claxtons, who are complain- 
ants, by the wife of the testator as executrix, and of course 
during her life. Its vesting, then, could not depend upon 
the existence or non-existence of an heir at law of Mrs. 
Claxton. 

Did it mean an heir by a future husband? If we are 
to presume that the testator knew the law, this likewise is 
an impossibility. Because, as already remarked, this legacy 
was to be given over by his wife as his executrix; whereas, 
by the very act of marriage, her letters testamentary would 
be revoked, and the administration, with the will annexed, 
conferred upon the husband or any other person that the 
Court might see fit. 

But suppose the testator was not aware of the act of 
1828, and such is probably the fact, is it likely that he would 
make this legacy to his near relatives, depend upon an heir 
to his wife by a future husband? I have scrutinized this 
will carefully, and I am fully persuaded that the will was 
not made in prospect of immediate death, and moreover, the 
conclusion to my mind is irresistible, that the testator never 
contemplated a second marriage by his wife. He had ceased 
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to look upon offspring born to himself as a probability; he 
still thought of it as a possibility. He is disposing of estate, 
not with a view to make provision for children, but recollect- 
ing th.e ages of his wife and himself, he throws in parentheti- 
cally, as it were, “in case of no heir;” and this is all he says 
upon the subject. 

Is it a supp sable case that the testator intended that this 
gift of $2000 to his nephews and nieces to be paid to them 
by his wife as his executrix, and in the event of there being 
no heir, should wait until it was ascertained whether his 
wife would marry again and then be suspended upon the 
possibility of offspring by that future marriage before this 
gift was to take effect? No such thought ever entered the 
testator’s mind, I appeal to every husband to repudiate such 
an unnatural interpretation. Our very love for our wives is 
outraged by such a construction. The days of stoicism are 
past when Cato will lend his wife to a friend, or a fond hus- 
band, (and such was John Claxton,) make provision by will 
for the children of his wife, to be begotten by a successor to 
his bed. No, he meant in case of no heir which should be 
the fruit of his own loins, and he meant nothing else. 

[2.] Having ascertained then, what is meant by this term, 
let us next enquire what is the proper exposition of this will. 
Is this an estate tail special? Clearly not as to the two 
thousand dollars, the only subject now in controversy. The 
wife is not given a freehold in this two thousand dollars, 
and therefore a remainder in tail cannot be ingrafted upon 
it. But there is another reason: this two thousand dollars, 
limited to take effect upon the failure of an heir, was to be 
paid over by the wife as executrix. Of course the testator 
did not and could not have meant to limit this bequest upon an 
indefinite failure of issue. He would likely have directed 
this legacy to be paid at his death, but for the discretion 
which he chose to give to his wife as to the time of its pay- 
ment; still that discretion was restricted to her own life at 
furthest. Suppose the testator had directed in so many 
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words the two thousand dollars to have been paid in five 
years in case there was no heir, could there have been any 
pretence that an estate tail. special was created ? Why 
should there be, when it is directed to be done by the wid- 
ow as his executrix. For all the purposes of this argument 
the principle is precisely the same. 

[3.] Lastly as to the form of this bequest ; the rule of law 
is this : whenever the property, the legatee, and the mode of 
disposition are specified with sufficient certainty, and there 
is no option as to whether the legacy shall be paid, the be- 
quest is good. Here the sum is definite, $2,000 ; the objects 
of the testator’s bounty are the Claxtons designated in the will; 
and the fund is to be equally divided between them. The 
only discretion left is, as to the time of payment ; twenty years 
have elapsed, and the phraseology used by the testator would 
seem to convey the idea that the legatee’s interest rather than 
the widow’s convenience was to be consulted and made the 
criterion of decision. 

What estate by implication, if any, the heir would have 
taken, had there been any heir, or what estate the widow 
takes under the will as to the rest of the property, whether 
a life estate only in the whole or a fee to a part and a life 
estate in the rest, it is unnecessary and improper to express 
any opinion. 


Judgment reversed. 


No. 59.—Rosert Cox.ins, plaintiff in error, vs, Rosert R. 
Hutcutns, defendant in error. 


{1.] If a negro is hired to work at a particular place, and the hirer removes 
him to a different place, without the consent of the owner, it is such a depar- 
ture from the contract. as, if a loss ensues, makes the hirer liable. 
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(2.] A charge not authorized by the evidence ought not to be given, on request 
of a party or his counsel. 


[3.] Arrest of judgment not allowed but for intrinsic defects in the record. 


Case, in Bibb Superior Court. Tried before Judge Powers, 
May Term, 1856. 


This action was brought by Robert R. Hutchins, against 
Robert Collins, for the recovery of the value of a negro fel- 
low, Henry. 

The plaintiff Hutchins, hired the negro to defendant 
Collins, for the year 1853, for the sum of $180; and the boy 
was to be worked on the South-Western Railroad in the 
counties of Houston, Macon, Sumter, &c. In March, de- 
fendant moved his hands from the South-Western Railroad 
to the Waynesboro Road, in Burke county, and Henry was 
sent with the rest. Early in the month of June, he was sent 
home sick to his master, who resided in Macon. Dr. Frank- 
lin was called in and attended him until about the 25th June, 
when he thought he had recovered and discharged him. 
About the 30th June, Dr. Franklin being absent in the upper 
country, Dr. Harrison was called to see the boy and attended 
and prescribed for him. Henry died about the 24th July, 
1853, and this action was instituted by his owner against 
Collins to recover his value. 

The jury retired, after receiving the charge of the Court, 
and returned with a verdict for the plaintiff for the sum of 
twelve hundred dollars, with interest from the 1st of January, 
1854; which was handed to plaintiff’s counsel and read out, 
who moved that the jury amend their verdict, (the jury be- 
ing still in Court,) by aggregating the principal and interest 
into one sum, to which defendant objected ; but the presiding 
Judge permitted it to be done; andthe calculation being then 
and there made by plaintiff’s counsel and some of the jury, 
the foreman signed a verdict for the sum of $1,403, with 


costs of suit. 
Defendant by his counsel moved the Court to set aside the 
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verdict, and arrest the judgment on the ground that it was 
in express violation of the law of the State, which is in these 
words, “No verdict shall be received on any unliquidated 
demand, where the jury have increased their verdict on ac- 
count of interest;” and because it was not competent for 
the jury to so amend their verdict after the same had been 
published. 

The Court refused to set aside the verdict and arrest the 
judgment, and defendant’s counsel excepted. 


Cote, Ruruerrorp and Smirtu, for plaintiff in error. 


Srusss, Hitt & Tracy, for defendant in error. 


By the Court——McDonatp, J. delivering the opinion. 


The bill of exceptions alleges that there was error in all 
and each of the rulings of the Court therein complained of, 
and on looking it through, we do not find a single ruling com- 
plained of, so that if the bill of exceptions amounts to any 
thing, it is to a general assignment of errors on all the rul- 
ings of the Court. This is not the law and the Court must 
require that the error complained of, in any decision or judg- 
ment, be specified and plainly and distinctly set forth. - 4th 
sect. of act organizing Sup. Ct., Acts of 1855-6; 14 Geo. 415. 

[1.] This case having been argued, however, upon all the 
rulings of the Court, the judgment will be pronounced as it 
was argued, and not on the case made in the record. 

The Court was requested to charge that “a mere change 
of location in the same sort of business, does not constitute 
the hirer an insurer of the life of the negro.” The Court 
refused to give this charge, but charged the jury if Collins 
contracted to work this negro on the South-Western Rail- 
road and then carried him to Burke county, and worked him 
there, or caused it to be done, whether it was more or less 
sickly, he thereby converted the negro, in the eye of the law, 








MACON, JANUARY TERM, 1857. 273 


Collins vs. Hutchins. 








and made himself ipso facto liable for the return of the boy 
on the expiration of the hire, 

If a negro is hired to work in a particular place, and the 
hirer removes him to a different place without the consent of 
the owner, it is such a departure from the contract, as, if a 
loss ensues, makes the hirer liable. The contract of the par- 
ties, if legal, is the law of the parties, binding on both, and 
neither can change or alter it without the consent of the 
other. This case falls within the principle of the cases of 
the Mayor and Councit of Columbus vs. Howard, 6 Geo, 
Rep. 218; Latimer vs. Alexander, 14 Geo. 267. 

[2.] The Court was further requested to charge the jury, 
that conceding that Collins carried the negro to Burke coun- 
ty, when the contract was to work on the South-Western 
Railroad, still if they believed from the evidence that the ne- 
gro was received into the possession and control of his mas- 
ter, the plaintiff, and there remained during all his last sick- 
ness, and that the negro would have gotten well but.for his 
imprudence while under his master’s control, especially in 
eating the fruit, then the defendant was not liable. The 
Court very properly refused to give this charge. The 
negro, when taken sick in Collins’ service, was sent by 
him to the owner to be taken care of, a physician was 
called in at his (Collins’) request, and paid by him. The 
house of the owner was used then, as the hospital of 
Collins, The negro was under the medical treatment of 
Collins’ physician, was advised and controlled by him. His 
physician, after he had ceased to visit him, considering him 
out of danger, saw him near his office, eating peaches and 
water-melons, and rebuked him. On the next day, he was 
called in again to see the boy, who had relapsed, as he be- 
lieved, from eating the peaches and water melons. It was 
his opinion that if his directions as to diet, given to the own- 
er and to the negro, had been followed, and the boy had not 
otherwise acted imprudently, after he ceased visiting him, he 
would have got well. He does not believe that the plaintiff 

VoL, xxI. 18 
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knew of the imprudence of the negro, and he did not think 
if the boy had been sound and well the peaches and water 
melons would have hurt him. There is not the slightest 
evidence of negligence or misconduct on the part of the 
plaintiff A negro is an intelligent human being, having the 
power of thought and volition, and capable of ministering 
to the cravings of his appetite, and providing for their grati- 
fication, but does not generally have judgment to direct him 
in what is proper for him, or prudence and self-denial to res- 
train him from the use of what is injurious. He cannot be 
shut up and controlled and managed as a horse or a cow, 
but from the necessity of the case, must be left, under orders 
for the best, with power, if he disobeys, to do wrong. The 
boy was still under the direction of the physician of the de- 
fendant, though he had ceased to visit him. He had told 
him, when he got stronger, to call at his office, and the over- 
exertion of the boy in going to his office, and his imprudence 
in eating the fruit, were the sole cause of his last relapse, 
This is the evidence of Dr. Harrison. The over-exertion was 
the effect of the order to call at the office; and his going to 
the office under the doctor’s direction, took him away from 
the immediate supervision of his master and afforded him 
an opportunity to get the peaches and melons, for it was 
near his office that the witness saw him eating them. The 
charge of the Court, then, as secondly requested, ought net 
to have been given. 

The whole evidence in the cause shows that the charge 
as thirdly requested ought not to have been given, for it was 
not sustained by the proof. 

For reasons already assigned, the charge of the Court was 
correct, that if the contract was to work the boy on the 
South-Western Railroad, and within the time of hiring he 
was carried and worked in Burke county, whether more or 
less sickly, it was such a violation of the contract as made 
the hirer liable. 

[3.] The motion in arrest of judgment according to the re- 
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cord as presented before us, ought not to have been sustained. 
The proceedings appear therein to be regular, perfect and for- 
mal, Arrest of judgment cannot be allowed except for in- 
trinsic defects in the record, 


Judgment affirmed. 





No. 60.—Joun D. Winn, plaintiff in error, vs. Tae City 
Counci, or Macon, defendant in error. 


By the 10th section of the Act of 1833, the city of Macon was authorized to 
borrow $200,000, and to pledge the public funds and property, and the com- 
mon, thereof, for the redemption of the debt; and also to purchase any real or 
personal estate for the use and benefit of the city. In September, 1838, the 
city subscribed for five hundred shares of the stock of the Monroe Railroad 
and Banking Company, and in 1898, the Legislature passed another act, im 
which, after referring to the fact of the previous loan which had been autho- 
rized, and that the same had already been borrowed and invested in stocks 
for the purposes of internal improvement ; they gave power to contract ano- 
ther loan of like sum, and to pledge the Town commons and public property 


of the city for the payment of the same. 
Held, that by these acts, the subscription to the stock of the Monroe Railroad 


and Banking Company, was, by necessary implication, recognized and ratified 


Debt on statute, from Bibb Superior Court. Tried before 
Judge Powers, May Term, 1856. 


This was an action of debt brought by John D. Winn, 
plaintiff, against the Mayor and Council of the City of Ma- 
con, defendant, for the recovery of certain bills of the Mon- 
roe Railroad and Banking Company, and of which compa- 
ny the defendant was a stockholder, and, as such, liable, as 
claimed by plaintiff, for the payment and ultimate redemp- 
tion of its share or proportion of said bank bills, under the 


charter of said company. 
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The case came up on the following facts agreed upon by 
counsel representing plaintiff and defendant, viz: 

That plaintiff read his declaration and the various extracts 
from the minutes of the City Council of Macon, from 1833, 
to 1838 inclusive, and hereto attached, marked 1, 2, 3, 4, 5, 
and read in connection therewith the charter of the city of 
Macon as amended up to the year 1839; and read also the 
two acts of the Legislature, one passed 24th December, 1833, 
and the other 29th December, 1838. It being also agreed 
that said city charter may be referred to as law, without be- 
ing copied herewith ; plaintiff also read a certified copy of a 
memorial to the Legislature which accompanied the bill 
which passed into said law of 1838, and hereto annexed, 
marked A. 

It is admitted that the circulation of the bills of the Mon- 
roe Railroad and Banking Company at the time of its failure 
was, $193,220. That the entire number of shares of said 
company’s stock was and is five thousand seven hundred 
and fifteen. That defendant was and is a subscriber for, and 
owner of 500 of said shares, and that plaintiffs bills, sued 
on, amount to three thousand four hundred and seventy-five 
dollars. 

Upon the aforesaid state of facts the parties make the fol- 
lowing points, upon which the opinion of the Court is con- 
sidered as given in the shape of instructions to the jury: 

Ist. Plaintiff contends that the subscribing for said stock 
was a corporate function and the charter of the city fully 
authorized it. 

2d. If not a corporate function, then the Court is asked 
to charge that the Legislature especially by the said two Acts 
of 1833 and 1838, impliedly ratified a prior subscription for 
stock in a railroad and permitted this subscription. 

3d. The Court will charge the jury, that if they believe 
from the evidence that the Legislature, when it passed the 
Act of 1838, authorizing the further loan $200,000, knew 
that the city of Macon had engaged in internal improve- 
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ments of this kind, and actually contemplated subscription 
for this stock, and that said loan was in part authorized for 
this purpose, then it was a legislative sanction, and there- 
fore defendant is bound for the subscription. 


4th. That in this case, the legislative acts relied on as per- 
mitting this subscription, and the making of loans to pay for 
it, steered clear of any constitutional objection as to delega- 
ting power to tax the citizens of the town; said acts only 
authorizing the pledge of the corporate property or public 
domain of the city. 


The defendant requests the Court to charge: That, 

ist. the charter of the city did not authorize the said sub- 
scription. 

2d. There was and is no legislative permission or sanction 
of said subscription for said stock. 


3d. That any such legislative sanction or permission would 
be unconstitutional and void. 


Charge of Judge Powers. 


The opinion of the Court is adverse to all the positions 
assumed in the several requests of plaintiff’s-counsel, as be- 
ing substantially erroneous under the facts and pleadings in 
this case. This Court is also of the opinion, that the several 
grounds assumed in the requests of defendant’s counsel, con- 
tain sound legal principles as applied to the facts and plead- 
ings in this case, and so rule them as the law of the 
case. It being the opinion of this Court that the Legislature 
has not the power to authorize a mere municipal corporation 
to become owners or speculators in stocks, either of rail- 
roads or other stocks, or to engage in and become competi- 
tors with her own citizens or others, in any of the business 
affairs or avocations of life, the same being foreign to the 
ends and objects of the very existence of a municipal corpo- 
ration and in conflict with duties as at first established. 
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To which rulings and charge, the plaintiff excepts, and 
assigns error. 


RurxHerrorD, for plaintiff in error. 


Wuittte & Nessits, for defendant in error. 
By the Court.—Lumrxiy, J. delivering the opinion. 


As counsel for the corporation yield the right to the Leg- 
islature to delegate the power to the city of Macon to sub- 
scribe for stock in the road, the only question submitted for 
our decision is, whether the grant has been conferred in this 
case, either directly or by necessary implication ? 

By the tenth section of the Act of 1833, PampAlet 112, it 
is provided, “That the Mayor and Council of the City 
of Macon, or a majority of them, shall have power and au- 
thority to borrow money and contract loans, not to exceed 
$200,000, for the use of the city, both from bodies corporate 
and from individuals, either residing in or out of the State; 
and to pledge the funds or property of the corporation of the 
City of Macon and the commons thereof, for the redemption 
of such loan or loans; and also, shall have power ¢o pur- 
chase any real or personal estate for the use and benefit of 
the corporation ; and sell and dispose of all or any part of 
the property, domain, land, or lots, or any personal property 
to said corporation belonging or appertaining, by lease for 
years, or fee simple, as to the said Mayor and Council, or a 
majority of them, shall seem right and proper.” 

Passing by the grant of power in this Act, which is ex- 
ceedingly broad, and which seems to point to some extraor- 
dinary investment of city capital in works of internal im- 
provement, or some other enterprize; and disregarding the 
aliunde testimony explanatory of this act, we come to the 
Act of 1838. It purports to be “ An Act to amend the sever- 
al laws for the incorporation of the city Macon; and to au- 
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thorize the Mayor and Council to contract for the loan of 
money,” &c. 

Next comes the preamble which recites that “whereas an 
Act has been heretofore passed authorizing the Mayor and 
Council of the city of Macon to contract for the loan of a 
sum or sums of money, not exceeding $200,000: and whereas, 
that sum has been already borrowed and vested in stocks for 
the purposes of internal improvement.” In order therefore, 
to enable said corporation to raise further sums, it is enact- 
ed, “that the city authorities have power to contract a further 
loan of $200,000 over and above the amount already bor- 
rowed; and that the Town commons and public property of 
the city be pledged for the payment of the same.” Pamph- 
let 66. With a full knowledge on the part of the Legisla- 
ture that the previous loan of $200,000 authorized by the 
Act of 1833, had been vested by the city “in stocks for the 
purposes of internal improvement,” instead of rebuking 
the corporation for a misapplication of these funds, they in- 
directly approve of the measure; and confer upon the city 
authorities power to borrow as much more for the same pur- 
pose. Now when it it is recollected that the five hundred 
shares of the stock of the Monroe Railroad and Banking 
Company, had been subscribed for in the month of Septem- 
ber, previous to the passage of this act, as the minutes of 
the Board show, can it be doubted, that it both sanctions 
and ratifies that transaction, by necessary and irresistible 
implication? And moreover, the Act of 1838, serves as a 
key to explain the objects and intent of the loan contracted 
for, under the prior Act of 1833. The money authorized 
to be raised by that act, to aid in the construction of the 
roads below and above the city, proving inadequate for that 
purpose, a further application is ntade to the Legislature, and 
power given to contract another loan. 

This is not a power to levy a tax or to burden the inhab- 
itants of the city of Macon, with a personal liability. It is 
only the Town commons and the public property that is 
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pledged for the payment of the loan. Whether it was wise 
in the corporation to take stock in this road, it is not per- 
mitted to this Court to enquire. It was a question exclusive- 
ly for the determination of the Mayor and Council under 
the advice of the community whom they represented, and 
who by a popular vote seem to have decided in favor of the 
subscription. The results may not have equalled the expec- 
tations of the more sanguine and hopeful. When one surveys 
however, the princely palaces which crown her hills; her 
colleges and churches, her hotels, depots, ware-houses and 
stores ; her founderies and factories, rivalling in extent and 
costliness any in the union, the expansion of her commerce, 
the wealth of her population, individually and collectively, 
surrounded by all the comforts and enjoyments which make 
life desirable; I see no reason for regret that Macon, the beauti- 
ful central city of the State should have contributed her part to 
those improvements which have been the medium through 
which this prosperity has been attained; and although her 
involvement on this account were a hundred fold greater 
than it is, I am persuaded that the high-souled counsel who 
so ably represented her rights and interest in this discussion, 
would be the last man living, to recommend that repudia- 
tion was a proper remedy for a debt contracted for such a 
purpose as this was. 


Judgment reversed. 


No. 61.—Harvey W.{Suaw, plaintiff in error, vs, Tae May- 
oR AND Covncit of the_city of Macon, defendant in error. 
{1.] The Marshal of the city of Macon holds his office, bylaw, for twelve months. 


He, therefore, does not hold it at the will of the City Council, although it be 
recited in his official bond that he does. 
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[2] A arent ben has not been carried into ietheeteenen 1s not admissible 
against the party presented, as evidence to show him guilty of the matter 
charged in the presentment. 

[3.] A failure by the Marshal of the city of Macon to prosecute for offences 
committed in his presence, even although not notified to prosecute for them, 
is such a neglect of duty on his part as makes him removable from office by 


the Mayor and Council of the city. 










Assumpsit, in Bibb Superior Court. Tried before Judge 
ALLEN, at November Term, 1856. 








Harvey W. Shaw was elected Marshal of the city of Macon 
for the year 1853, by the qualified voters of said city, and 
entered upon and discharged the duties of said office until 
June, when he was dismissed from office by the Mayor and 
Council of said city on the charges of gambling on Sunday, 
malpractice in office, and perjury. He was paid up to the 
period of his dismissal, at the rate of one thousand?dollars 
per annum, that being the annual salary of the office, be- 

_ sides fees. 

He instituted this action against the Mayor and Council 
to recover the balance of said salary and the proportion of 
fees accruing for the remainder of the year. 

The defendant pleaded, 


ist. The general issue. 
2d. That plaintiff was guilty of a violation of his duty as 


Marshal in being called on before the grand jury of Bibb 
county to give his testimony respecting the offence of gamb- 
ling committed in said city, and swearing falsely and com- 
mitting perjury on that occasion. 

3d. That he was guilty of malpractice in office, in not 
prosecuting for offences of gaming committed in said city 
when it was in his power to do so. 

4th. That defendant being a municipal corporation, and 
clothed with judicial powers to try and depose its officers for 
malpractice in office and neglect of duty, if the dismissal com- 
plained of was improper, it was an error of judgment, for 
which they were not liable to plaintiff. 
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5th. That the bond executed by plaintiff, upon entering 
upon the duties of office, recited and provided that he should 
be removed from office by a majority of the Mayor and 
Council. 








Plaintiff tead his declaration and introduced the following 
testimony. 


4. R. Freeman, being sworn, testified that plaintiff was 
elected by the people in December, 1852, to be principal 
Marshal of the city of Macon for the year 1853 ; that he en- 
tered upon and discharged the duties of his office until some 
time in June, 1853, when he was discharged by the Mayor 
and Council ; that the salary of the principal Marshal for the 
year 1853 was one thousand dollars. Defendant paid plain- 
tiff up to the time he was discharged, having paid him for 
not quite half the year, but refused to pay him for the bal- 
ance of the year; that Mr. Shaw offered to perform the duties 
of Marshal for the balance of the year, but defendant em- 
ployed another man and paid him. 

Wm. Hartley testified that he has been connected with 
the police department of the city and knows what the fees 
of the Marshal are. The perquisites of the office of Marshal 
in 1853, were worth, independent of the salary, from $2,00 
to $2.50 per day. 

Plaintiff then introduced, by consent, the decision of the 
Supreme Court, together with the statement of facts and judg- 
ment of the Circuit Court, accompanying and reported in 
connection with the same, in the case of the Mayor and 
Council of the city of Macon, plaintiff in error, versus Harvey 
W. Shaw, defendant, the same being a case of certiorari re- 
ported in the 16th vol. of Georgia Reports, and which is re- 
ferred to by consent of all parties without the necessity of 
setting out the same herein. 

Plaintiff here closed and defendant introduced the follow- 
ing testimony : 
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ist. A bond, of which the following is a copy, (the execu- 
tion having been previously proven,) to-wit: 
“GEORGIA, Know all men by these presents, that we, 
Briss Counry. phono W. Shaw principal, and William 
Dibble and E. E. Brown securities, are held and firmly bound 
unto the Mayor and Council of the city of Macon, and their 
successors in office, in the just and full sum of two thousand 
dollars, for the true payment of which we jointly ang seve- 
rally bind ourselves, our executors and administrators firmly 
by these presents, sealed with our seals and dated this 24th 
day of December, 1852. The condition of the above obliga- 
tion is such, that whereas the above bound, H. W. Shaw, 
has been elected principal Marshal of the city of Macon for 
the political year 1853, subject to be removed from office 
at any time by a vote of a majority of Council. Now if the 
said Harvey W. Shaw shall well and faithfully execute and 
discharge all the duties of his office as now imposed or may 
be hereafter imposed by the Mayor and Council aforesaid 
without favor or affection—then this obligation to be null 
and void, else to remain in full force and virtue. 
[Signed,] HARVEY W. SHAW, [L. S.] 
Wa. DIBBLE, fL. S.] 
E. E. BROWN, [L. S.] 
Signed, sealed and delivered in presence of 
Davip Rew, J. P.” 


Plaintiff objected to the introduction ofsaid bond ; the ob- 
jection was overruled, and plaintiff excepted. 


The defendant then introduced and read in evidence to 
the jury a special presentment for perjury, found by the 
grand jury of Bibb county against Harvey W. Shaw at the 
May Term, 1853, of Bibb Superior Court; said presentment 
alleging, that being sworn at said term of said Court to testi- 
fy as a witness before said grand jury on a special present- 
ment against John Chain, for playing and betting for money 
with cards, on the 8th May, 1853, in Bibb county; and that 
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tess as such: witness, falsely swore that he did not's see said Chain 
play for money with cards, and that he saw no money put 
up; whereas the said grand jury allege the contrary to be 
the truth. Said presentment against Shaw showed that no 
plea had been filed thereto and no action had been taken 
thereon. (The above being the substance of said present- 
ment ; the setting out of the same in full is waived.) 

Péaintiff’s counsel objected to said presentment going in 
evidence, on the ground that it was irrelevant. The objec- 
tion was overruled, and plaintiff excepted. 


Victor 4. Menard, introduced by defendant, who testified 
that he saw plaintiff play and bet at cards in the city of 
Macon, en the Sabbath day, whilst plaintiff was Marshal, 
and that John Chain was playing at the same time, and this 
in 1853, before the finding of said presentment; that he heard 
plaintiff say he had been summoned by the grand jury to 
appear before them and testify against some of the boys, and 
that the grand jury would find presentments against them. 


This testimony was also objected to by plaintiff as irrele- 
vant and illegal. The objection was overruled, and plaintiff 
excepted. 

Berry Rogers was sworn for defendant, and testified, that 
he was a member of the grand jury which found the special 
presentment for perjury against plaintiff; that said present- 
ment was found because plaintiff swore he had not seen 
John Chain play with cards for money, as alleged in said 
presentment. 

Plaintiff’s counsel objected to the testimony of Berry Ro- 
gers as irrelevant and illegal. The objection was overruled, 
and plaintiff excepted. 


Plaintiff’s counsel requested the Court to charge the jury 
as follows : 
ist. That if plaintiff was elected Marshal by the people of 
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Macon for the year 1853, and discharged the duties of his 
office until June 1853, and was ready and willing to perform 
his duties for the balance of said year, but was prevented by 
being illegally dismissed by the defendant ; plaintiff is en- 
titled to recover. 

ed. That the Mayor and Council could only discharge 
plaintiff from office for malpractice or neglect of duty. And 
notwithstanding the bond given by plaintiff when he entered 
upon the duties of his office, reciting that he was “subject to be 
turned out by a majority of Council at any time ;” still the 
Mayor and Council had no right to discharge him except for 
malpractice in office or neglect of duty. 

3d. That gambling by the Marshal within the corporate 
limits of the city, was neither malpractice in office nor neg- 
lect of official duty, and defendant had no right to turn plain- 
tiff out for such gambling, even if plaintiff did make and sign 
the bond introduced in evidence. 

4th, That the failure of plaintiff to prosecute persons who 
gambled in his presence, did not authorize the Mayor and 
Council to discharge him, unless he was notified so to prose- 
cute by the Mayor or some member of Council. 

5th. That the presentment by the grand jury for perjury 
did not authorize defendant to discharge plaintiff, and de- 
fendant cannot defend this suit on that ground, especially if 
it appears that such presentment did not constitute one of the 
charges against plaintiff at the time he was discharged, and 
he did not have an opportunity to defend himself against it. 


The Court gave in charge the first request of plaintiff’s 
counsel, but refused to give in charge the last four, to-wit : the 
2d, 3d, 4th and 5th requests; to which refusals to charge 
plaintiff, by his counsel, excepted. 


The jury found for the defendant. And plaintiff, by 
his. counsel, tenders his bill of exceptions in said case, 
and assigns the following errors: 
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Ist. The Court erred in admitting in evidence the bond 
given by plaintiff to defendant when he entered on the duties 
of his office. } 

2d. The Court erred in admitting in evidence the special 
presentment against plaintiff for perjury. 

3d. The Court erred in admitting the evidence of Victor 
Menard. 

4th. The Court erred in admitting the evidence of Berry 
Rogers. 

5th. The Court erred in refusing to give in charge the 2d, 
3d, 4th and 5th requests of plaintiff’s counsel. 


Lanier & Anperson, for plaintiff in error. 


Por & Grier, for defendant in error. 
By the Court.—Bernnine, J. delivering the opinion. 


By the act of February 22d, 1850, amendatory of the char. 
ter of the city of Macon, it is provided that the Marshal of 
that city shall “hold his office for twelve months,” 

[1.] He, therefore, “is not subject to be removed from of- 
fice at any time by a vote of a majority of Council; and 
consequently, a recital in his official bond that he is subject 
to be so removed, is not true. 

Therefore it was an error in the Court below to allow the 
official bond of the Marshal, containing such a recital, to be 
read in evidence. 

[2.] The presentment not having passed into judgment, 
was no evidence at all of its own truth. It was manifestly, 
therefore, not admissible against the party presented, as evi- 
dence to show him to be guilty of the matter charged against 
him in the presentment. 

The charter of the city of Macon passed in 1847, and also 
the act of 1852, amendatory of the charter, give to the Mayor 
and Council the power to dismiss the Marshal from office for 
malpractice in office, or neglect of duty. 
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The 31st section of the charter is in these words: “That it 
shall be the duty of the Marshal of the city, upon notice in 
writing from the Mayor, or any member of Council, to prose- 
cute all the offenders against the laws of this State for crimes 
committed within the limits of the city of Macon. And in 
case any offence shall be committed within the presence of 
said Marshal, or within his knowledge, it shall be his duty 
to prosecute without such notice.” 

It is to be the duty of the Marshal to prosecute for offences 
committed “within his presence,” whether notified to do so 
ornot. And if he does not do so, the not doing so is; of 
course, to be a case of “neglect of duty.” 

There is no daw that is in conflict with the part of this 
section that has this effect, It is not claimed that there is, 

But it is claimed, that there is an ordinance of the Council, 
that is in conflict with this part of the section. That ordi- 
nance is as follows: “It shall be the duty of the Marshal, to 
prosecute before the Superior Court all offenders against the 
statute laws of this State, for crimes committed within the 
jurisdiction of the city of Macon. And if the Marshal shall 
fail or refuse so to prosecute, when notified so to do by the 
Mayor, he shall be removed from his office, unless a satis- 
factory excuse be given.” 

What the charter, then says, is, that the Marshal may be 
dismissed from office for neglect of duty ; and that it is his du- 
ty to prosecute for offences committed in his presence, whether 
notified to do so or not; and this is saying that he may be dis- 
missed from office for failing to prosecute for offences com- 
mitted in his presence, although he may not have been noti- 
fied to prosecute for them. 

What the ordinance says is, that he shall be dismissed 
from office, if he fails to prosecute when notified to prosecute, 
unless a satisfactory excuse be given. 

Now what the ordinance says, is certainly not necessarily 
repugnant in Jetter to what the charter says. Nor is it so in 
spirit. It may be quite proper that a Marshal shall be re- 
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moved from office in every case in which he fails or refuses 
to do his duty after a special notification to him to do it; and 
yet, also, be equally proper that he shall be removed from 
office in some cases in which he fails or refuses to do his 
duty, even though there has not been any notification to him 
to do it. 

But unless what the ordinance says was necessarily re- 
pugnant to what the charter says, we ought not to hold that 
it was intended by its authors, the Mayor and Council, to be 
repugnant to what the charter says; for it is not to be pre- 
sumed lightly, that any legislative body intends to curtail 
its own powers. 

And then is it clear that this legislative body, the Mayor 
aud Council, can curtail its powers, even when it intends to 
curtail them? The Legislature of to-day cannot pass a law 
derogatory to the powers of the legislature of to-morrow. 
Those powers come from too high a source, the people—so 
the powers of the Mayor and Council come from a higher 
source than themselves—come from the Legislature—a body 
which is as much above the Mayor and Council as the peo- 
ple are above it. 

[3.] We do not think that this ordinance is in conflict 
with thé part of the charter in question, and therefore we 
must think that that part stands fully operative. 

It folléws that, in our opinion, the Court below was right 
in refusing the fourth request to charge, of the plaintiff. 

The second and fifth requests involve what was disposed 
of in the disposition made of the first two exceptions. ; 

The third request was right, if the decision of this Court 
made in this case when the case was last before it was right ; 
and we have not been asked to overrule that decision ; nor 
do we see any reason to overrule it. | 

Thus it seems, that in our view, some of the exceptions 
are good. Therefore we think that there should be a new 


trial. 
Judgmeht reversed. 
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No. 62.—Mercuants Banx or Macon, plaintiff in error, vs. 
CarotinE M, Rawis, administratrix, and CuHarztes E, 
TayLor, administrator, of Joun Raw is, deceased, defend- 
ants in error. 


[1.] Administrators may appeal without giving bond, and circumstances, such 
as stating the case, and leaving a blank as usual to be filled up with a bond 
by the clerk, the transfer of the case to the appeal docket by the clerk, and 
there being no complaint that costs have not been paid, tending to show the 
manifest intention to appeal, are a sufficient appeal. 

(2.] Although an account may have been pleaded as a set-off in another suit 
between the same parties, if it be pleaded a second time, the defendant may 
prove it ; but as we have no special pleading, the plaintiff may reply, by proof, 
that it was pleaded and passed upon by the jury in said former case, and such 
evidence will be a good bar, unless the defendant, rejoining by proof, relieve 
it from the operation of the bar. 

(3.] An attorney at law is not competent to testify in a case in which he is em- 
ployed, if he come within the provisions of the act prohibiting attorneys from 
testifying in cases in which they are employed, without respect to the time at 
which he acquired a knowledge of the facts, by reason of his having been so 
employed. 

[4.}: Bank agent to collect money bound to respond instanter. 


[5g Such agent collecting money in distinct cases against the same individual, 
although he gives a single receipt for moneys collected, he is liable to an ac- 
tion by the Bank in each case. The consolidation of the whole amount in 
his receipt to the debtor, does not constitute a contract with the Bank, The 
manner of his receipting does not change the nature of his alae -* ? 


Assumpsit, in Bibb Superior Court. Tried befoig Jadge 
Powers, May Term, 1856. 


This was an action by the Merchants Bank of Macon, 
against the administrators of John Rawls, dec’d., founded on 
the following receipt. 


The Bank of Hawkinsville, 
vs. ‘In Wilkinson Superior Court, 
William F. Bond. J 1841, 
Principal sum $2,000; due 25th December, 1841. 
Interest and cost to be added till paid. Protest $3. 
vol, xxI. 19 
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Bank of Hawkinsville, 
US. ' In Wilkinson Superior Court, 1841, 


William F, Bond. J 
$2,000, due 25th December 1841. Interest and cost to be 


added till paid. 


Received, Hawkinsville, March 4th, 1842, of Joseph Bond, 
the principal, interest and cost of the above two stated cases, 
towhom we give due and legal control of the two fi. fas, 


without recourse on the Bank. 
JOHN RAWLS, President. 


Plaintiff claimed the sum of $2,126 
And interest thereon to March 1852, 1,921 


$4,048 
The defendants pleaded : 


Ist. The general issue. 
2d. The statute of limitations. 


3d. Payment. 

4th. Sett-off. 
#5th,,.Former recovery. 

This*case being on the appeal, the plaintiff moved to dis- 
‘niss ft on the ground that the security had not been entered, 
is required by law. The Court overruled the motion and 
plaintiff excepted. 

Plaintiff then read in evidence the foregoing receipt; 
proved a demand on Taylor, the administrator, for the amount 
above claimed, in April 1854 ; that a former suit for the same 
cause of action had been dismissed within six months from 
the bringing this action; that the Bank of Hawkinsville was 
changed to the Merchants Bank of Macon, and its assets 
became the property of the latter, and that Rawls died 27th 
January, 1844, 

Defendants offered in evidence the execution against 





See Ri Nae sen Sales See 
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Wm. F. Bond, being one of the f. fas. alluded to in Rawls’ 
receipt; they then introduced the record of a case in the 
same Court between the same parties, brought to November 
Term, 1845, by the present plaintiff vs. the present defend- 
ants for the proceeds of that fi. fa., in which case at July 
Term, 1850, there was a verdict for plaintiff for the princi- 
pal and interest of the debt sued for. 

A great deal of testimony was introduced on both sides, 
but the points and questions adjudicated will be fully un- 
derstood from the charge of the presiding Judge, the excep- 
tions thereto, and the decision of this Court. 

Plaintifi’s counsel requested the Court to charge: 

Ist. That the receipt of the money on the fi. fas. though 
received at the same time, did not create the obligation eo in- 
stanti, to pay it over, because Rawls was a continuing agent, 
and liable only after demand and refusal, 

2d. That though the amounts of the two fi. fas. were re- 
ceived at one time, still as they were distinct when they went 
into Rawls’ hands, and were kept distinct in the receipt, they 
did not constitute an indivisible demand, and that Rawls 
remained liable in separate suits for the proceeds of each 
fi. fa. yh 

That Rawls was only liable after demand, andgthere hay- 
ing been no demand of this debt when the formefsuit was 
brought, therefore plaintiff had not split his demands. 

That in law it is a maxim, that the reason ceasing the rule 
ceases, and the reason of the rule making it unlawful to split 
a demand, is that a man shall not be twice vexed for one 
and the same cause of action. 

That in this case, the failure to sue for the proceeds of 
both fi. fas. at once, was a mere irregularity, which it was 
competent for defendants to waive, and that they had waived 
it by allowing the two suits to depend, side by side, in the 
same Court,at the same time, as shown by the record, prior to 
the verdict in 1850; that defendants should have moved to 
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consolidate or taken other recourse then, and not having done 
so, was a waiver of the plea now set up on this point, 
The Court refused to charge as above requested, but in 
substance charged the jury: 
Ist. That Rawls, under the evidence, was bound to pay 
over, within a reasonable time after he collected the money. 
2d. If Rawls was the agent of the Bank, and sold the two 
Ji. fas. to Joseph Bond, and received the money for both at 
the same time, and a suit has been brought and a recovery 
had on one of the fi. fas., it isa bar to this suit; especially if 
they believe the same receipt was received in evidence on 
the former trial. 
3d. That if there was any force in the idea that plaintiff, 
when the first suit was brought, was ignorant of his right to 
bring this one, still if the evidence‘showing this cause of ac- 
tion to exist, was discovered before final judgment in the 
first case, plaintiff ought to have moved to consolidate. 
4th. As to the present cause arising only on the demand 
of the cashier in 1854, or at least by the suit in 1847; he 
charged, that the bringing the first suit for the proceeds of one 
of the two fi. fas., was a demand of the whole. 
To which charge and refusal to charge plaintiff excepted. 
The jtiry found for the defendants. 
“And plaintiff tenders his bill of exceptions, &c. 


Thi. ee 


Rutuerrorp and Cots, for plaintiff in error. 


GresHam and Batcey, for defendants in error. 


By the Court.—McDonatp, J. delivering the opinion. 


[1.] The defendant, when the cause was called for trial 
before a petit jury, confessed judgment to the plaintiff, reserv- 
ing the right of appeal. During the same term the case was 
stated on the minutes of the Court, and a blank left for some 
purpose and the names and seals of defendants’ counsel 
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were signed and affixed below. The case was put by the 
clerk on the appeal docket, and when it was called for trial, 
the plaintiff’s counsel moved to strike the case from the dock- 
et, on the ground that no security had been given, and that 
nothing was done which indicated the intention of the 
defendant to appeal. The defendants are administrator and 
administratrix of John Rawls’ estate, and were so sued. 
They had a right to appeal, without giving security, upon 
payment of costs. Taking all the facts together appearing in 
this record: that the judgment was confessed reserving the 
right to appeal; the statement of the case on the minutes of 
the Court, in the usual manner of entering appeals during 
the term of the Court, leaving a blank evidently to be filled 
up, and the names of the defendants’ counsel signed below, 
with seals affixed, and the entry of the case on the appeal 
docket ; it is manifest to us, that the parties intended to enter 
an appeal; and that all was done to entitle them to it; and 
we are led to infer from the fact, that no complaint is made 
of the non-payment of the costs, that the costs were paid. 
The Court committed no error in sustaining the appeal. 

[2.] The plaintiff's objected to the three last items in the 
set-off pleaded by the defendant, on the ground that they 
were embraced in a plea filed in another case, trigghint July, 
1850. We have no special pleading here. If we,had,the 
plaintiff ought to have replied to this plea, a former recovery. 
To this replication, the defendant would have rejoined, in 
the nature of a new assignment by a plaintiff, and shown 
facts, if they existed, to prevent the bar, as that evidence 
was not submitted to the jury, on the trial in the other case, 
to prove the set-off, &c. &c. “A recovery in a former action, 
apparently for the same cause, is only prima facie evidence, 
that the subsequent demand has been tried, but not conclu- 
sive.” Snider et. al. vs. Cray. 2. John. Rep. 229. Under 
our system of pleading, the objection to the evidence by the 
plaintiff stands in place of the replication, or rather the proof 
which he subsequently submitted, to show that evidence on 
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the trial of t the achiieg case had been submitted to >the jury and 
passed upon by them. If the defendant had any thing to 
offer, by way of rejoinder, to prove that the verdict of the 
jury, rendered in that case, could not legally operate as a bar 
to his defence in this, he might have done so. The defend- 
ants’ evidence was properly admitted. 

[3.]. John Rutherford, the attorney in the case, was tender- 
ed as a witness, and objected to on the ground that he was 
inadmissible as a witness under the act to regulate the testi- 
mony of attorneys at law. The Court sustained the objec- 
tion. The act is very peremptory in its terms, and we see 
no constitutional objection to its applying to this case. 

[4.] We think the Court did right in refusing to give in 
charge to the jury, the first request of plaintiff’s attorney. 
So far as the record speaks, théShature of Mr. Rawls’ agency 
required him to pay over the mony as he collected it. 

[5.] The second instruction to the jury, asked of the Coutt 
by plaintiffs counsel, ought to have been given. Itis insisted 
that the receipt given by defendants’ intestate, including the 
money received on two executions against William F. Bond, 
by the defendants’ intestate, was an indivisible demand. Mr. 
Rawls was the agent of the Bank, and when he collected 
mopef*he was bound to pay it over without waiting a de- 
mah. “Hie sold two executions, whether with or without 
authofity ‘fo se// is not shown in the record, and the amount 
of money received on both executions, and the transfer of 
both, are in one instrument of writing. By this transaction 
there were two contracts; an express contract with Bond, 
transferring the executions to him for the consideration ex- 
pressed in the writing; and an implied contract to pay over 
the money collected, to the plaintiff His contract with the 
Bank was independent of the receipt, for the receipt consti- 
tuted no contract with the Bank. His contract with the 
Bank was entirely different ; and, in the absence of express 
stipulations, amounted to an undertaking to collect with 
due diligence the debts of the Bank and to pay over the mo- 
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ney collected on each paper, or evidence of debt, as he re- 
ceived it. He became responsible to the Bank for the money 
collected irrespective of the form of the receipt given. The 
Bank did not have the custody of the receipt. It passed to 
Bond, the assignee, and the Bank could not know the form 
of the receipt given, nor in what manner the money received 
had been collected, nor from whom. The Bank had sued 
William F. Bond in two cases, returnable to the same term 
of the Court, on distinct demands, recovered judgments at the 
succeeding term, had executions issued on both, and on these 
executions the defendants’ intestate collected the money and 
transferred the execution to Joseph Bond. He made no re- 
port to the Bank, nor did he pay over the money. It was 
years before the Bank or its officers discovered that the 
money had been collected, and then, it was my discovered 
that the money had been paid to him on both: Suit was 
instituted against his administrators for the recovery of the 
money then ascertained to have been collected, returnable 
to the November term, 1845, of the Superior Court of Bibb 
county. Subsequently, and after the institution of the suit, 
it was discovered that the money had been collected on both 
executions, and defendants were sued for that collected 
on the one not sued for before. In an agency like that 
which the intestate undertook, the collection of myoney)on 
each case is a cause of action, on which an action for,mo- 
ney had and received will lie, at the instance of the princi- 
pal, and the mode of the agent’s receipting for the money to 
the persons from whom he collected it, cannot relieve him 
from his liability. If the plaintiff were to sue him in several 
suits on distinct causes of action for money collected from 
different persons, or from the same person on different con- 
tracts or debts, the defendant might compel him to consoli- 
date, at the discretion of the Court, and to pay the costs on 
all the suits but one. 1. Chitty’s Pleading 228 ; Cunoch vs. 
Gundry, 1st Chitty’s Rep. 709, note. 

In the above reported case, there was no consolidation, 
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but, at the suggestion of the Court, the parties consented that 
all the notes sued on in ninety-eight counts, should be given 
in evidence under the count on an account stated. There is 
no case where a plaintiff has sued on two different causes of 
action, in two distinct suits, which might have been joined, 
and which the Court would have ordered to be consolidated 
if arule had been moved, that he has been held to be barred 
in the one, after a recovery in the other. It is, at most, a 
matter of discretion with the Court to consolidate. It will 
always do it to prevent injustice and oppression. But the 
question here, is not one of consolidation, but whether the 
subject matter of the twogsuits constituted but one cause of 
action in favor of the plaintiff. We are of opinion that the 
plaintiff had a right to, sue the defendants as soon as it was 
discovered that theirfintestate had-collected the money on one 
execution. If it had been known that both had been collec- 
ted, suit might have been brought on each, but the Court in 
the exercise of its powerfwould have compelled the plaintiff 
to consolidate. We cannot recognize the principle, that an 
agent may collect the'money of his principal, and by a con- 
solidation in one receipt to the debtor, of the amount collec- 
ted on several distinctjdebts, deprive him of his property, if 
he abuses his legal right of suing in several actions, when 
he ‘might have recovered all in one suit. 

The case of Smith vs. Jones, 15 Johns. Rep. 229, is the 
case of a suit on an indivisibleS contract. There was but 
one contract. The plaintiff sold the;defendant three barrels 
of potash. Instead of suing for the three, he sued for one 
only in one action, and brought suit for the other two in a 
different action, The Court held that the contract being one 
and entire, did not admit of division. The principle of this 
case may, I think, be traced back to an ancient English sta- 
tute. Butthat does not matter. It has no application to the 
case before us. 

Every general agent acts, we may say, under a special 
contract of agency to attend with diligence and fidelity to 
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every matter coming within his agency. Here is a contract 
which will cover his entire undertaking. But, so to speak, 
there are sub-liabilities, and if such an agent collects money 
that he does not account for, he may be sued after a reason- 
able time, without an express promise to pay; for the law 
implies a promise to pay as soon as he receives the money ; 
under one contract of agency there may be any number of 
suits against him for moneys collected by him, and at the 
close of all, he may be called to a general account; and in 
that case, that there have been other suits will not avail him, 
except so far as there have been recoveries against him. If 
the defendants’ intestate had been called to account in Chan- 
cery for his entire agency for this Bank, he certainly could 
not have defended himself by proof that, although he had 
collected the entire principal and interest on the executions, 
he had been sued in a Court of law for the amount collected 
on one which had been recovered and paid. There was 
error in the refusal of the Court to give this request in charge. 


Judgment reversed. 





No. 63.—Henry D. Darpen, plaintiff in error, vs. Jonn 
Banxs and James M. Cuamsers, defendants in error. 


The Planters & Mechanics Bank of Columbus issued certificates of deposit, 
of one of which, the following is in substance, a copy: 

“John Peabody has deposited to the credit of D. McDougald, $6,325, which 
will be paid to his order on return of this certificate, in current bank notes.” 
Held, that this certificate was issued in violation of the second section of the 
act of 1837, to make penal the issuing &c., of bank bills &c., payable in any 

thing but gold and silver coin, and was, therefore, void. 


Debt, in Muscogee Superior Court. Decision on demurrer 
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by his Honor Epmunp H. Worrit1, presiding Judge. No- 
vember Term, 1856. 





This was an‘action brought by the plaintiffin error, Henry 
D. Darden, against the defendants in error, Banks and 
Chambers, as the surviving directors of the Planters & Me- 
chanics Bank of Columbus, on two certificates of deposit, 
of one of which, the following is a copy, the other differing 
only in date and amount: 


($6,325 00.) “PrLanTers & Mecuanics Bank, 
Columbus, Georgia, Sept. 15th, 1841. 
John Peabody has deposited to the credit of D. McDou- 
gald, six thousand three hundred and twenty-five dollars, 
which will be paid to his order on return of this certificate 
in current notes. 
(Signed.) M. ROBERTSON, Cashier.” 
And endorsed by McDougald to Darden without recourse. 


There were several counts in the declaration, each alleg- 
ing in substance the making and delivery of the certificates 
above referred to by the bank ; their endorsement to Darden ; 
the presentation of them to the bank for payment ; its refusal 
to pay them, and their protest for non-payment. The decla- 
ratiéxi also alleged that defendants in error were the surviv- 
ing*members of the Board of Directors at the dates of said 
certificates ; that at those dates the capital stock of said bank 
actually paid in, in specie, over and above the amount of 
specie actually deposited in the vaults for safe keeping, was 
fifty thousand dollars and no more; and that the totalamount 
of debts,which the said corporation then and there owed, by 
bond, bill, note or other security, amounted to the sum of 
five hundred thousand dollars, being an excess of three hun- 
dred and fifty thousand dollars due by bond, bill, note or 
other security, over three times the amount of capital stock 
actually paid in; and that by reason of the violation of the 
fourth section of the charter of said bank, said surviving di- 
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rectors, under whose administration this excess occurred, 
were liable to, and owed the plaintiff in error said sums of 
money in said certificates specified. 

To this declaration the defendants in error demurred. 
The Court sustained the demurrer and dismissed the case, 
and this decision of the Court is assigned as error. 










R. J. Moses; and J. Jonnson, for plaintiff in error. 






H. Hott; and S. Jones, for defendants in error. 







By the Court.—Bennine, J. delivering the opinion. 





Were the certificates of deposit within the second section 
of the Act of 1837, to make penal the issuing &c. of bank 
bills &c., payable at more than three days after date, or pay- 
able in any other manner, or with any other thing than 
gold or silver coin? if they were, there can be little doubt 
that the demurrer was properly sustained. Cobb Dig., 102. 

The second section of the act is as follows: the parts that, 
in the opinion of this Court, are to be implied, being put in 
brackets, 

“From and after the passage of this act, it shall not be law- 
ful for any bank or other corporation in this State, or any 
President, Cashier, Teller, Clerk or any other officer or agent 
of any bank or other corporation in this State or elsewhere, 
or for any person or persons acting as an officer or officers, 
agent or agents, of any bank or other corporation in this 
State or elsewhere, to pay away or tender in payment, emit, 
issue, pass or circulate any bank bill, note, ticket, check, 
draft, receipt, instrument under seal, or chose in action, intend- 
ed, fitted, or designed for circulation, instead or in character of 
either.” [That is, or chose in action, intended, fitted, or de- 
signed for circulation instead or in character of a bank bill, 
note, ticket, check, draft, receipt, or instrument underseal, | “or” 
[to pay away &c.,]“any promise, to pay orto do anything what- 
ever, in writing, to be used, or intended to be used, as paper 
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money, which [bank bill, note, ticket, check, draft, receipt, 
instrument under seal, or chose in action, or promises to pay 
or to do anything whatever, in writing,] “may be payable or 
redeemable in any other manner, or in any other thing than 
with gold and silver coin, at the standard value thereof, ac- 
cording to the laws of the land, under the penalty of one 
thousand dollars for each and every violation of any of the 
provisions or true intent and meaning of this act.” 

Any chose in action that is intended, fitted, or designed, 
for circulation, instead, or in character, of a “bank bill, note, 
ticket, check, draft, receipt, or instrument under seal,” which 
chose in action, may be payable “in any other manner, or 
in any other thing than with gold and silver coin,” is there- 
fore within this section. 

A chose in action made bya bank, that is negotiable, is 
fitted, if not intended and designed for circulation, and for 
circulation in the stead of, or in the character of, a bank bill, 
note, draft, &c., made by the bank. Especially is this so, if 
the chose in action be, in every essential particular, nothing 
but a “note” of the bank, 

And such a chose in action, if payable in “current notes,” 
is payable in “another manner,” and in “another thing than 
with gold and silver coin.” 

Pherefore such a chose in action is within the section. 

But the certificates were such choses in action ; they were 
negotiable, being made payable to the order of D. McDougald. 
They were, in every essential particular, but the promissory 
notes of the bank; they contained a consideration and a 
promise ; they were payable in “current notes.” 

We think, therefore, that they were within the section, 
and consequently, that the judgment of the Court below, sus- 
taining the demurrer, was right. 


Judgment affirmed. 
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No. 64.—Cuartes Martin, plaintiff in error, vs. WriL1am 
ANDERSON, et. al., defendants in error. 


[1.] To entitle a party to acontinuance onthe grounds that a commission to take 
depositions had not been returned ; and that a party plaintiff had not answer- 
ed interrogatories propounded to him, he must in the first case show due dil- 
igence in obtaining a commission and forwarding the interrogatories for exe- 
cution ; and in the last, that he had complied with the statutes to compel dis- 
coveries at law. 

[2.] The non-production of proof on the part of the plaintiff to support certain 
demises in the declaration, is not sufficient, of itself, to authorize the striking 
them from the declaration. 

[3] A grant cannot be collaterally impeached and set aside by proof, that it issu- 
ed through mistake to the wrong person. 

[4.] Certificates of public officers cannot prove a fact; they can only authenti- 
cate papers and records attached to their offices. 

[5.] Facts communicated by a client to his attorney during the existence of 
the relation of attorney and client, cannot be given in evidence; but the at- 
torney may be compelled to answer whether the party he represents be fic- 
titious. 

[6.] Proof by witnesses that they never knew or heard of a particular person is 
no proof of the non-existence or death of that person. 


[7.] Charge of the Court to the jury that “they must find for the plaintiff,” is 
a strong expression of the opinion of the Court on the facts, and is error. 


Ejectment,in Calhoun Superior Court. Tried before Judge 
Powers, November Term, 1856. 


This was an action of ejectment brought by John Doe on 
the several demises of William Anderson, Maria Elizabeth 
Merriwether and Robert C. Robins, against Richard Roe 
casual ejector, and Charles Martin tenant in possession, for 
the recovery of lot of land No, 86, in the fourth district of 
Calhoun, formerly Early county. 

Defendant pleaded the general issue. Upon the case be- 
ing called, he moved for a continuance upon two grounds: 

ist. Because the commission and interrogatories issued 
for John W. Bothwell, a witness residing.in Jefferson county, 
had not been returned ; that said interrogatories were sent by 
mail by his attorney to the Clerk of the Superior Court of 
Calhoun county to annex a commission thereto, about the 
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15th September. That owing, it is supposed, to some de- 
rangement in the mails, they were not returned to the attor- 
ney at Newton, Baker county, until about two weeks before 
the Court. They were then forwarded to Jefferson county 
for execution, and for some cause unknown, had not been 
returned. That defendant expected to prove by said Both- 
well, that said William Anderson was a fictitious person, or 
if not, was not then in life. 

2d. Because the following interrogatories exhibited to 
William Anderson and Maria Elizabeth Merriwether, lessors 
of plaintiff, had not been answered, although service of the 
same was acknowledged by plaintiff’s attorney, 2d October, 
1856, and filed inzoffice 18th October, 1856, more than 30 
days before the sitting of said Court, and the Clerk instruct- 
ed to annex a commission thereto. 

“Interrogatory 1st, Was not and is not the paper &c., pur- 
porting to be a grant from the State of Georgia, and under 
which you claim title to lot of land No, 86, in the 4th dis- 
trict of Early county, a forgery, and have you or either of 
you, bona fide, any interest in or to the said lot of land, and if 
so, what interest, and how acquired ? 

Interrogatory 2d. To William Anderson, are you the 
drawer of said lot, or was not some other person the draw- 
er, and if so, who was? Was said lot ever granted to you, 
or was it not granted to another person of the same name, 
or another name? if so, describe that person, and state if he 
is living or dead ; if dead, when he died and where; if liv- 
ing, where he lives. What district and county did you reside 
in at the time of said lottery and drawing, and at the time 
the law was passed authorizing said lottery ?” 

Annexed to said interrogatories was the following notice 
to Arthur Hood, Esgq., plaintiff’s attorney : 


“Dear Sir: 
I do not know where your clients, the witnesses named, re- 
side, ifliving; be pleased therefore to cross the annexed inter- 
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yogatories, and inform me where the witnesses live, if living ; 
or if you cannot or will not do this, take notice that I will file 
the same in the Clerk’s office of the Superior Court of Cal- 
houn county, there to he answered by the witnesses, Please 
cross and return them. Mail them to Morgan, and oblige 
Yours, &c. 
I. E. BOWERS, 
Defendants’ Attorney. 
October 2d, 1856.” 


The Court refused the motion for a continuance, and or- 
dered the case on to trial. 

The plaintiff proved the Jocus,and that defendant, Martin, 
was in possession of the lot in controversy, and offered a 
plat and grant from the State to William Anderson, of Ab- 
bott’s district, Jefferson county, of lot of land containing 250 
acres, situated in the 4th district of Early county, and dated 


19th day of March, 1821, and rested his case. 

Defendant’s attorney moved to strike from the declaration 
the demises of Maria E. Merriwether and Robert C. Robins, 
as no title or interest in or to said land was shown in them, 
which motion the presiding Judge refused. 

Defendant then offered, without objection, two deeds, one 
dated 6th January, 1851, from James B. Brown, of Sumter 
county to West H. Kirksey, of Randolph county, conveying 
the lot in dispute, and recorded in the Clerk’s office of Early 
county, 15th February, 1851; the other dated 10th August, 
1852, from said Kirksey to Charles Martin, of same land, and 
recorded 26th April, 1853. 

Defendant further offered in evidence the following cer- 
tificates : 


“Surveyor GENERAL’s OFFICE, 
Milledgeville, Ga., 24th Oct., 1856. 
I hereby certify that from an examination of the records in 
this office of the names of the fortunate drawers of the coun- 
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ty of Jefferson in the lottery of 1820, the name of William 
Anderson does not appear. 
Given under my hand and private seal, there being no 
seal of office. 
JAMES A. GREEN, [L. S.] 
Surveyor General.” 


“ SECRETARY OF STATE’s OFFICE, 
Milledgeville, Ga., Oct. 23d, 1856. 

I hereby certify that, from an examination of the original 
book containing the names of persons residing in Abbott’s 
district, Jefferson county, entitled to draw in the lottery of 
1820, the name of William Anderson does not appear. 

Given under my hand and seal of office the day and year 
above written. 


E. P. WATKINS, 
[Seal. ] Secretary of State.” 


To which counsel for plaintiff objected, because the effect 
of each of said certificates was to attack the grant from the 
State. The Court sustained the objection and ruled out the 
certificates. 

Defendant’s attorney then offered the following certificate, 
viz: 


“SuRVEYOR GENERAL’s OFFICE, 
Milledgeville, Ga., Oct. 24th, 1855. 

I hereby certify that from an examination of the records 
in this office, it appears that lot of land No. 86, (eighty six,) 
in the fourth district of Early county was drawn to the name 
of William Adderton, of Abbott’s district, Jefferson county. 

JAMES A. GREEN, 
Surveyor General.” 


Counsel for plaintiffs objected to its introduction. The 
Court sustained the objection and repelled the certificate. 
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Defendant then proposed to swear Arthur Hood, plaintiff’s 
attorney, and to ask him, if he had ever had any communi- 
cation with William: Anderson, lessor of plaintiff, and if the 
relation of client and attorney subsisted then or had any pre- 
vious time existed between him and the said William An- 
derson, and if the said William Anderson had any interest 
in the said land, and if he had ever given him any instruc- 
tions to sue, and if he was not a fictitious person, and if he 
was not dead? Which questions Mr. Hood declined to an- 
swer ; and the Court held that he had the right so to do. 

Defendant then swore one Houston, who testified that he 
had for ten years past resided in the immediate neighbor- 
hood of the land, and that no such person as William An- 
derson had within that time been seen or heard of in that 
part of the country. 

Defendant then proved by another witness that he had long 
resided in Jefferson county, from the year 1829 for ten years, 
and was well acquainted throughout the county, and that 
from that time no such person as William Anderson had 
been seen there by him, nor had he heard of him. That he 
was well and generally acquainted in the county while there, 
and thinks he would have known Anderson if there, al- 
‘ though it is possible he might not. 

The Court held that said testimony was not sufficient to 
raise the presumption of the death of Anderson. 

Defendant then offered in evidence the admission made 
by plaintiff’s attorney on a former trial, that Maria Elizabeth 
Merriwether was dead at the commencement of this suit. 

Defendant then moved the Court to rule out the grant of- 
fered in evidence by plaintiff, on the grounds of uncertainty 
apparent on its face ; which motion the Court refused. 

The evidence being closed, the Court charged the jury to 
find for the plaintiff, stating in words “that they must find 
for the plaintiff” To all which rulings, decisions and char- 
ges, defendant excepts : 

VOL, XxI. 20 
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Ist. Because the Court erred in refusing the motion for a 
continuance. 

2d. Because the Court erred in ruling out the certificates 
of the Surveyor General and Secretary of State, and not 
admitting the same as evidence. 

3d. Because the Court erred in determining upon the suf- 
ficiency of the testimony of the witnesses Houston and —— 
offered to prove the death of Anderson, and that he was a 
fictitious person. 

4th. Because the Courterred in holding that Hood, plain- 
tiff’s attorney, had the right to refuse to answer the questions 
propounded to him. 

5th. Because the Courterred in refusing to strike out the de- 
mises of Merriwether and Robins. 

6th. Because the Court erred in not ruling out, on defen- 
dant’s motion, the grant offered by‘plaintiff. 

7th. Because the Court erred in its charge to the jury. 


Cxrark, for plaintiff in error. 
Hoop; and Hi xt, for defendants in error. 
By the Court—McDona tp, J. delivering the opinion. 


[1.] The judgment of the Court overruling the motion 
for a continuance, we affirm. No diligence was used to pro- 
cure the evidence of John W. Bothwell. The counsel trans- 
mitted interrogatories by mail to the Clerk for a commission. 
He looked after them no further, and it was about two 
months before they were returned to him. He received 
them about two weeks before Court. He then sent them, by 
mail, to Jefferson county for execution, and they had not 
been returned. 

The terms of the statutes to enable parties to obtain dis- 
coveries at law from the opposite party were not complied 
with, and the plaintiffs were not bound to answer. 
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[2.] The motion of defendant’s counsel to strike out two 
demises in the plaintiff’s declaration, one from Merriwether 
and the other from Robins, on the ground, solely, that no 
evidence had been submitted to the Court or jury to prove a 
title or interest in them, or either of them, in and to the tract 
of land sued for, was properly overruled by the circuit Judge. 
The action of ejectment is a fiction. John Doe is the plain- 
tiff, and his name is used by the claimant for the purpose of 
recovering possession of land from which he alleges he has 
been ousted. Fictitious leases are executed, or confessed to 
have been:executed, from the claimant and persons from 
whom he dona fide claims title, to John Doe, and the titles 
held by these lessors are submiticd in evidence to the Court 
and jury to prove title in the lessors, as authority to lease. 

If a sufficient title is shown in one of the lessors to au- 
thorize a recovery, the mere non-production of proof, title, or 
authority from the other lessors is not sufficient to warrant 
the Court to strike out the leases or demises. It might be 
different, if aimotion to strike out were predicated on evidence 
to show that the plaintiff had laid demises, without any kind 
of authority, express or implied, from persons holding a good 
title, for the purpose of supporting a forged or a fraudulent 
tile, on which he might not be able otherwise to recover. 
Doe ex dem. Hurst and others vs. Clifton 4 Ad. & El. 809, 
31 Eng. C. L. Rep. 136. On the trial of ejectments, on seve- 
ral demises, we will remark that the Court might, with much 
propriety, charge the jury to specify in their verdict the de- 
mises on which they predicate their finding, if they find for 
the plaintiff. Sometimes several persons have distinct inte- 
rests in the premises sued for, and in all such cases there 
should be several demises. Tenants in common should lay 
several demises; joint tenants may lay one or several demi- 
ses at their election. Tidd’s Prac. 1205. There are au- 
thorities, and the most approved, that joint tenants should 
always lay a joint demise. The special finding we have sug- 
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gested above is necessary in some cases, and might, in al! 
cases, prevent confusion in executing writs of possession. 

[3.] The certificates of the several officers of the State, ten- 
dered in evidence, were offered to establish the fact that the 
grant for the tract of land sued for was issued, by some 
means, to the wrong person. They prove that the tract of 
land was drawn in the land lottery, and that it was not 
drawn to a fictitious name, and that the drawing was legal. 
The difficulty arose afterwards. The grant offered in evj- 
dence was to William Anderson, and the proof of the facts 
proposed to be made by the certificates cannot divest him of 
his title, and could not affect bona fide purchasers claiming 
through him. 

[4.] But the certificates themselves are inadmissible on 
another ground. They certify to facts, or to the non-existence 
of a name in a particular relation in the offices which they 
hold. They have certified to no copy or transcript of any re- 
cord, document_or paper of file in the offices under their con- 
trol. The laws on this subject have reference to certificates of 
officers, authenticating files, or records &c. attached or belong- 
ing to public offices, and not to facts, for both statutes on this 
subject contain provisos that the Court may require the 
production of the originals certified to. To mere facts an 
exparte deposition is not admissible, and the statute does 
not make an exparte certificate of a fact admissible. 

[5.] The defendants’ counsel then swore Arthur Hood, 
Esq., plaintiff’s attorney, and propounded the questions to 
him set forth in the statement of facts in this case, which 
he declined answering, and the Court sustained his refusal, 
An attorney at law is protected from answering to facts which 
came to his knowledge by the confidential disclosures of his 
client, during the relation of attorney and client. It is the 
privilege of the client; but he is bound to disclose the name 
of his client. That disclosure involves no breach of profes- 
sional confidence. Levy vs. Pope, 1 Moody & Malkin 410, 
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22d Eng. Com. L. Rep.343. Chirac vs. Reeinicher, 11 Wheat. 
Rep. 294. But if Anderson was a fictitious person, there 
could be no such relation or confidence. He certainly could 
answer as to that. But he was asked if Anderson had any 
interest in the land. Whether he had or not, Hood’s knowl- 
edge, if he be a real person, must have been derived from him, 
and he could not be compelled to give his opinion or judg- 
ment on his client’s title. 11 Wheaton’s Rep.295. Heought 
to have been required to answer all the question, except that 
which required of him his opinion of Anderson’s interest in 
the land, provided, by his answers to the other questions, it 
appeared that Anderson was, in fact, hisclient. If he was 
not, the admissibility of the evidence would depend on other 
principles, 

[6.] The testimony given to support the suggestion of the 
death of Anderson was insufficient for that purpose. The 
two witnesses who testified never knew him, had never 
seen him or heard of him. So far as their knowledge or evi- 
dence extended, no such person had ever existed. The death 
of a person necessarily implies that that person once had an 
existence, and-the death cannot be established by the evi- 
dence of witnesses who never heard of him, as a living per- 
son, or of his death. 

[7.] We consider the charge of the Courtto find for the plain- 
tiff, as a strong expression of the opinion of the Court on the 
facts of the case, and the peremptory terms of the act of 1850 
leave no discretion with the Court. That act pronounces it 
error. 


Judgment reversed. 
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No. 65.—Jacos Sxrprer, plaintiff in error, vs. James Joun- 
son, defendant in error. 


In an action for the price of a horse, the defendant pleaded a breach of the 
warranty of soundness of the horse, inthe form of a plea of fotal failure of 
consideration, and also in the form of a plea of partial failure of considera- 
‘tion. There was evidence that might be applicable to either plea. 

The charge of the Court was such as to exclude the jury from the considera- 
tion of the plea of a partial failure of consideration. 

Held, that the charge was erroneous. 


Complaint on due bill, in Bibb Superior Court. Tried be- 
fore Judge ALLEN, November Term, 1856. 


Rule Nisi, and motion for new trial. 


James Johnson the plaintiff below brought his action 
against Jacob Skipper for the recovery of a due bill, for seven- 


ty-five dollars. 

Defendant pleaded failuré of consideration, in this, that 
said due bill was given as part of the price of a mare swap- 
ped by plaintiff to him, warranted to be sound, and that said 
mare was unsound and worthless: Also the same facts by 
way of partial failure of consideration. 

Plaintiff read the due bill and closed. 


Evidence for defendant. 

Lewis S. Araut, saw the mare some short time after the 
trade, and she was then lame and unsound. 

Littlebury Clarke, saw the mare on the day of the trade, 
she was then a very fine looking animal; saw her a few 
days afterwards, she then appeared to have something the 
matter with her, seemed to be lame: knew the mule that 
defendant gave in part pay for the mare, it was young and 
worth from $125 to $150. Heard that defendant had taken 
the mare to Alabama; he used her some, do’nt know how 
much. Did not bring the mare back with him from.Alaba- 
ma ; he left her there and she was brought back afterwards. 
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Defendant seemed anxious to get the mare from plaintiff for 


a brood mare. 

Daniel Skipper examined by interrogatories, says he was 
present at the trade; defendant gave a young mule and this 
due bill, for $75, for the mare; plaintiff said she was sound 
as far as he knew, and he had known her long enough to 
know that she was sound; don’t know that the mare was 
unsound at the time of the trade, but she became worthless 
as soon as she was put to work; knows that she was war- 
wanted to defendant. 


Plaintiff in reply. 

James V. @reen, was called on to examine the mare after 
the trade. Skipper complained that she was unsound; I 
examined her and considered her sound; she was worth $75 
more than the mule he gave in exchange for her; she had 
no swinney; means if she was sound she would be worth 
$75 more than the mule. 

Samuel Compton, believes the mare to be worth fifty dol- 
lars more than the mule; was called on to examine her with 
Mr. Green; she had no Swinney, and was perfectly sound ; 
have been much engaged about horses and have some skill 
in detecting their diseases ; never saw the mare since I ex- 
amined her; reside in Montgomery, Alabama, and am en- 
gaged in a livery stable. 

The presiding Judge charged the jury, that on production 
of the due bill, plaintiff was prima facie entitled to recover. 
If you believe from the evidence that the mare was worthless 
at the time of the trade, that is, that the consideration given 
for the due bill failed, you will find for the defendant, other- 
wise you will find for the plaintiff. 

The jury found for the plaintiff the amount of the due 
bill and cost of suit. 

Defendant moved for a new trial, because the verdict was 
against the evidence and against law and justice ; and because 
the charge was contrary to law. 
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The motion for new trial was refused, and thereupon de- 
fendant excepted. 





Srusss, Hirt & Tracy, for plaintiff in error. 
E. A. & J. A. Nessit, for defendant in error. 


By the Court.—Bennine J. delivering the opinion. 


There was a plea of partial, as well as one of total, failure 
of consideration. 

The evidence was such as was applicable to both pleas, 

Yet the charge of the Court was obviously such as to ex- 
clude the jury from the consideration of the plea of a par- 
tial failure of consideration. 

We think, therefore, that the charge in so far as it did this, 
was erroneous, 

Consequently we think that there ought to be a new trial 
in the case. 

A new trial having to be granted on this ground, it is need- 
less to consider the other grounds, relating, as they do, to the 
sufficiency of the evidence to support the verdict. 


Judgment reversed. 


No. 66.—Exsringe G, Casiness, plaintiff in error, vs. JAMES 
R, Crawrorp and Wire, defendants in error. 


In Equity, in Bibb Superior Court. Decision by Judge 
Powers, September Term, 1856. 


Marshalling Securities, and Injunction. 


This bill was filed by James R. Crawford and Martha J 
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his wife, formerly Martha J. Bell, against Allen Sutton, the 
security of James Bell, deceased, the late guardian of said 
Martha, and others, creditors of said Allen Sutton. 

The bill alleges that Mrs. Crawford was entitled to an es- 
tate under the will of her grandfather, which came into the 
hands of said James Bell, who was appointed her guardian, 
with said Allen Sutton as his security. That the only negro 
belonging to her, was, by an order of the Court of Ordinary, 
sold by her guardian; and the proceeds of sale, together with 
all the money and funds belonging to her, in his hands,.was 
invested and laid out in erecting and furnishing a hotel in 
the town of Oglethorpe, the legal title to which is in said 
Sutton, and claimed by him as his own. 

That Bell died about the Ist of March, 1853, insolvent; 
and Sutton his security is likewise hopelessly insolvent. 

That all the estate and funds belonging to said Martha, 
in the hands of her guardian, came into the possession of 
Sutton, his security; and complainants claim that they are 
entitled to have so much of Sutton’s property, as is necessa- 
ry to pay off and discharge their demands, appropriated 
thereto, in preference to his other creditors. 

The Chancellor ordered an injunction, and the same was 
issued and served. 

Elbridge G. Cabiness, one of the defendants enjoined, put 
in his answer, stating that he knew nothing of the charges 
and allegations contained in the bill, except those in relation 
to himself: that he is a judgment creditor of said Sutton and 
is desirous and anxious to collect the amount due to him; 
said Sutton purchased from defendant two lots in the town 
of Oglethorpe, for the price of $650, and he gave to him 
his bond for titles to be executed upon the payment of the 
purchase money; that defendant has obtained judgment 
against said Sutton for the balance due on said purchase, a 
partyhaving been paid; that he hasa lien upon said lots 
prior and paramount to all others, and prays to be hence dis- 
charged. 
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Upon the filing of said answer, defendants’ counsel moy- 
ed to dissolve the injunction as to him; and after hearing ar- 
gument, the Court overruled said motion, and ordered the 
injunction to be retained till the hearing ; and defendant ex- 
excepted. 





Cook & Monrrorp, for plaintiff in error. 
E. H. Auten, for defendants in error. 
By the Court.—Bennine, J. delivering the opinion. 


On the hearing of this case, the Court intimating an opin- 
ion that there was no equity in the bill as against Cabiness, 
further than the right of the complainants to obtain from 
him a transfer of his fi. fas. and judgments, by paying him 
what was due thereon, and the counsel for the complainants 
thereupon saying that they would be satisfied with a trans- 
fer on those terms, and the counsel for Cabiness expressing 
a willingness that the transfer should be made on those terms ; 
this Court made in substance the following judgment, viz: 
that the injunction should be dissolved as to Cabiness; but 
that the complainants should have leave to pay to him 
the amount of his fi. fas., and that he should thereupon trans- 
fer to them the /i. fas. and the judgments on which they were 
founded, and that on receiving such transfer, they should 
stand in his place with respect to the fi. fas. and judg- 
ments; and that if he should refuse to receive such payment, 
and make such transfer, the injunction should be restored. 





No. 67.—Fietp & Apams, plaintiffs in error,vs. Ruta E. 


Reip, defendant in error. 
s 


[1.] If the verdict is not supported by the evidence, a new trial will be granted. 


[2.] The parties to a suit are not, in general, admissible as witnesses in their 
own favor. 
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Assumpsit, from Bibb Superior Court. Tried before Judge 
ALLEN, at November Term, 1856. 





This was an action by Ruth E. Reid, against Field & Ad- 
ams, to recover three thousand five hundred and fifty-five 
dollars and three cents, the amount alleged to have been paid 
on the drafts of defendants, drawn on cotton and paid by 
plaintiff, over and above the proceeds of the cotton forward- 
ed, as per account rendered and annexed. 


Defendants pleaded : 


lst. The general issue. 

2d. Payment. 

3d. That the cotton was sold in violation of orders, and 
thereby defendants sustained loss. 

4th. That plaintiff had compromised her liability to the 
holders of the drafts by paying twenty-five cents in the dol- 


lar, and had received a large amount thereon, not accounted 
for to defendants, 

5th. That said drafts had not been paid by plaintiff, and 
were still open against defendants, 

6th, Accord and satisfaction. 


Evidence for plaintiff: 


F, 4. Wellman, sworn: The account of $3,513 95 is cor- 
rect and just, and due as it stands stated, (witness then hav- 
ing in his hands plaintiffs writ, with account attached 
thereto.) 

I say it is due as stated, I am certain I am not mistaken. 
(Drafts specified in the account proven and admitted.) 


Cross Examined—Ruth E. Reid never received any of 
the cotton on the account stated, and never sold any of it. 
Witness did all the business. It is not usual for ladies to 
attend to such business, All the cotton was not sold at ma- 
turity of the bills, The lot of twenty-eight and seventy-one 
bales were shipped to E, & R. R. Graves, New York, and the 
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lot of eighty-three bales were shipped to Elibon & Co.,, Phil- 
adelphia, And all the balance of the lot respectively, 
were sold by me in Savannah, at the time stated in the ac- 
count sued on, and for the prices therein stated, and I gave 
defendants credit for the cotton so sold, and at the time when 
sold; gave them credit for the full amount of sales as stated 
in the account 

As to the twenty-eight and seventy-one bales, I shipped 
these to New York by the order and direction of defendants, 
to E. & R. R. Graves; and when I shipped said two lots, I 
drew on them for the full amount of the invoice price of the 
cotton drawn on me for said two lots, twenty-eight and seven- 
ty-one bales, and added thereto the freight, charges and inci- 
dental expenses of the cotton to Savannah. The house of 
Graves sold the two lots of cotton. I received the account 
of the sales by letter, and transmitted them to Field & Ad- 
ams. The drafts drawn on E. & R. R. Graves, were discoun- 
ted by me in Savannah, and I got the money for them. And 
so as to the lot of eighty-three bales sent to Elibon & Co., 
Philadelphia, I was not present when the cotton was sold 
in New York, or in Philadelphia. I received the account 
of sales by letter from E. & R. R. Graves, and from Elibon 
& Co., Philadelphia. 

[The witness was not permitted to testify as to the amount 
of sales in New York or Philadelphia, because, as was shown 
by the witness, this information was received by letter, and 
consequently there was higher evidence of it than his testi- 
mony, and the Court repelled the witness as to amount of 
sales in New York and Philadelphia.] So as to the eighty- 
three bales fof cotton sold in Philadelphia. I was not pres- 
ent at the sale. Elibon & Co. paid the draft that I drew on 
them. They have the draft. I have never settled with Eli- 
bon & Co. There is a running unsettled account between 
Ruth E. Reid and Elibon & Co. 

Ruth E. Reid failed in 1851, and has not resumed busi- 
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ness; still involved and insolvent. She had assets amount- 
ing to $50,000, and owed $38,000, when she failed. 

I received by mail from my agent, A. R. Ralston, a note of 
$3,000 on defendants, having twelve months to run, without 
interest. Ralston had authority also to settle with R. F. 
Ousley and C. F. Wheeler. I received the note of $3,000 
from Ralston, and in a few days thereafter, transferred it to 
the Planters Bank. I never returned it to defendants or 
offered to return it to them. I never told C. G. Wheeler or 
R. F. Ousley ir Savannah or in Macon, in April or May, 
1852, or at either place at any time, that defendant had fully 
settled with plaintiff, nor that Ralston, had, as her agent, set- 
tled with defendants, I might have told one or both of them, 
that defendant had settled with Ralston for the overdraws. 
Wheeler had made overdraws,—had drawn drafts and got 
the money, and had not shipped the cotton to me. 

Re-examined—Field & Adams drew on me for more cot- 
ton than they sent to meet their bills, amounting to a little 
more than $2,800. 

About six months before suit was brought, I called at de- 
fendant’s place of business, in Macon. It was after the 
Spring Term of Bibb Superior Court. Mr. Fields was not in. 
I called three or four times at different visits to Macon, I 
saw Mr. Adams and left the account current, as now sued on, 
with him. He made no objection to the account. He said 
he must see his Senior partner about it, who was absent in 
the country. He made no objection to it after seeing the 
original. Here defendant’s counsel asked the witness, Well- 
man, if he did not in a few days after calling on Adams, as 
above testified, receive a letter signed Field & Adams, ad- 
dressed to him in Savannah. Plaintiff’s counsel insisted that 
it was not in rebuttal, but permitted defendant’s counsel to 
reintroduce the witness, Wellman, as plaintiffs witness. 
Wellman then said, I received a subpoena duces tecum 
on 28th March last, 1856, to produce the letter inquired of; 
I never received any such letter at any time. I received all 
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letters directed to me as agent, or to R.E. Reid. No such 
letter as mentioned was ever received. I have no such let- 


ter, never had. 


Testimony for defendants. 

Calvin G. Wheeler, sworn: I saw A. R. Ralston about the 
ist of March, 1851, when he came to Macon, as agent for 
plaintiff, to settle with defendants and witness, and R. F. 
Ousley. I had repeated conversations with him about the 
settlement. Ralston told me I could make a better settlement 
with him, than I could if I let it stand. I looked over my 
account in favor of plaintiff and found it incorrect in several 
particulars, and would not settle the account; and because 
some of the cotton was unsold. I saw Ralston on Monday 
morning after he had settled with defendants. He told me 
he had settled that morning and urged that as a reason why 
I should settle with him, Ralston, I never made any over- 
draws on Wellman—never. I sent him more cotton than 
the proceeds of the discounted drafts amounted to. Well- 
man told me in Savannah, about one year after March 1851, 
say in April or May, 1852, that defendants had settled their 
account with him, and complained that I had not settled at 
the same time with his agent Ralston. 

Robert F. Ousley, sworn: I saw A. R. Ralston about the 
Ist of March, 1851, when he came to Macon as agent of 
plaintiff to settle with defendants, and Calvin G, Wheeler and 
witness. He showed me all three accounts, and urged a 
settlement, as plaintifi’s agent, on Monday. I saw him on, 
the morning after he had settled with Field and Adams. He 
urged me to settle, and stated he had settled with defendant’s 
that morning. Wellman told me in Savannah, in 1851, and 
in April or May, 1852, that defendants had fully settled with 
him ; told me so twice ormore. I amnot mistaken. I know 
he told me so twice or more. 

Defendant then introduced the motion docket of Bibb Su- 
perior Court, with entries thereon, as follows : 
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Philip D. Woolhopter, agent. } 
vs. Garnishment. 
Ruth E. Reid, defendant, 
Calvin G. Wheeler, July Term, 1851. 
Newtigate Ousley, Default, and order to answer. 
Thomas F, Ousley, 
John M. Fields, + May Term, 1852. 
Abram B. Adams, Traverse, and issue docket. 
Charles Cotton, . 
James Rea, The above entries in the 
Alex. R. Ralston, hand-writing of Judge of 
Garnishees. ) Superior Court. 





Law & Bartow, plaintiff's attorneys. 
Hines; and S. & Lester, contra. 


Defendant then read the following receipt, by consent of 
counsel: 
$3,000. Received of Field & Adams, three thousand 
dollars in full of all demands to date, or otherwise. 
A. R. RALSTON, for 
RUTH E. REID. 
Macon, March 2d, 1851. 


It was admitted by plaintiff’s counsel that plaintiff had 
compromised her account in favor of E. and R. R. Graves, 
at twenty-five cents in the dollar. 

Defendants’ counsel offered to prove by testimony that Ad- 
ams was book-keeper of the firm of Field & Adams, that 
they kept no clerk; that Adams received all the letters ad- 
dressed to the firm and answered all the correspondents. 
And after laying such foundation, offered to introduce both 
defendants to prove that an original letter was written by the 
firm directed to F. H. Wellman, agent, Savannah, Georgia, 
and put in the Post Office at Macon, Georgia, by him, Ad- 
ams, a copy of which (the original copy kept at the time in 

+ 
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the hand writing of Adams,) was then offered, and by which 
it appeared that some day or two after Wellman had called 
on Adams for settlement of the account, and when he, Ad- 
ams, first saw his senior partner, Field, that said original let- 
ter was then written, denying that defendants owed plaintiff 
anything, and utterly denying plaintiff’s right to ask, demand 
or receive anything from them, but claiming that they had 
settled, and had his receipt in full, The Court refused to let 
defendants swear: it being admitted that they could prove 
that Adams was book-keeper, received and answered the 
firm letters, and that they kept no Clerk. 


4. R. Ralston’s answers to interrogatories : 

ist. I knew the parties; 2d. I went to Macon 10th or 12th 
of March, 1851, by direction of F. A. Wellman, agent of 
plaintiff, for the purpose of collecting money trom Field & 
Adams. 3d. I went to their warehouse and saw one or both 
of the defendants, and made known my business. They 
objected to a settlement at that time, on the ground that their 
cotton was shipped and not yet sold; that the market might 
improve and the difference between the amount drawn 
against it and the amount it might bring, when sold, might 
be more favorable to them, or words to that effect. I then 
requested them to pay over money raised by them by drafts 
on plaintiff for near $3,000, and had not been laid out in 
cotton and forwarded to meet them. They admitted the 
claim, but said they could not raise the money at that time. 
4th. Two or three days after my first interview with 
defendants, I ascertained that the Bank of Brunswick was 
about to garnishee myself, defendants and others; I conclud- 
ed to see them and take their note for the amount of money 
kept back by them; and it being late on Saturday night, I 
did not succeed until about one o’clock on Monday morn- 
ing. Mr. Adams set up with me at the hotel. When the 
note was given I was about to write a receipt for the note on 
account; to this he objected; ‘and wrote a receipt himself, 
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which would enable them to answer the garnishment. I 
objected to the form of the receipt, and he said, “If Mr. Well- 
man would not be satisfied with it, it should be given up 
by returning the note, After reflecting upon the subject, I 
could not see how advantage could be taken against losses 
on cotton which was unsold, and would not be, for some 
time to come, I signed the receipt and enclosed the note to 
Mr. Wellman, and had it putin the Post Office at the same 
same hour of the night. The note was for $3,000, at twelve 
months, without interest or security, which was for the mo- 
ney kept back by them. My own reason for taking the note 
at all, was to defeat the Bank of Brunswick, and to justify 
me in making such settlement, I beg to say I have seen the 
agent and made known the great injury it would be to F. A. 
Wellman agent, and the Bank; forif I could only secure the 
payment of the cash kept back by the defendants, it would 
enable plaintiff to pay off the note, the déBt to the Bank— 
and go on in business. , 

Cross Interrogatories—\st. I did not expect to prevent a 
garnishment, but if it had not been for the apprehended 
garnishment, I would not have taken this note, for the money 
they had retained of plaintiff, at twelve months without in- 
terest or security. The defendants could safely answer the 
garnishment, as they did not acknowledge or admit any in- 
debtedness for losses on cotton, nor could they know until they 
received account sales; and this I presume was not done till 
after they filed their answer. 2d, About one o’clock Mon- 
day morning, I concluded the business with Mr, Adams, I 
considered myself authorized to do all toward the settlement 
that I did. 3d. I have been sworn in this case. The note 
was taken to prevent the Bank garnishment from taking it. 
The only writing was the note taken and receipt given. 


Signed, A. R. RALSTON. 





Counsel for defendants requested the Court to charge the 
jury, as follows : ; 
VOL, XxI. 21 
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If the jury believe from the evidence, that Wellman swore 
positively, that the amount of the account, $3,500, or about 
that sum, was justly due as it stands stated; yetif the same 
witness, on cross examination, shows that he derived from 
others all his information in relation to the matter in con- 
troversy, then the testimony as to those items is and be- 
comes hearsay, and you will so consider it; and the Court 
charges that hearsay evidence is not proper testimony for 
your consideration in this cause, 2d. A factor cannot re- 
cover from his customer any more than reasonable and cus- 
tomary charges, incidental expenses, and money advanced or 
paid for the use of his customer. Therefore, if you believe 
from the evidence that Wellman for plaintiff drew on E & 
R. R. Graves, the full invoice of the twenty-eight and seven- 
ty-one bales of cotton with freight and incidental expenses 
added ; then if you so believe, the proceeds of such drafts 
should of right be applied to the payment of the drafts of 
Field & Adams; and if he Wellman had to respond to Graves, 
and only paid twenty-five cents in the dollar; plaintiff can 
only recover the sum paid by plaintiff, and the compro- 
mise made inures to the benefit of Field & Adams. 3d. So 
as to the eighty-three bales shipped to Elibon & Co., Phila- 
delphia, if plaintiff has not proven to your satisfaction that 
he paid the reclamation or difference between the drafts on 
Elibon & Co. and the net proceeds of the sale of eighty- 
three bales of cotton, then as to the said eighty-three bales 
of cotton, you cannot estimate any loss upon it unless plain- 
tiff has proved that she has paid the loss, and then only for 
such sum, so actually paid. 

It was perfectly competent for the parties by themselves or 
their agents, to get together and trade as to the probable rise 
or fall of the cotton then on hand. And if they did so 
contract and did settle in full; subject to the ratification 
of Wellman, and if Wellman kept the note, and if you 
believe that by so keeping the note, he ratified a full settle- 
ment and adopted the receipt as signed by Ralston; then 
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the settlement was binding on Field & Adams, and if bind- 
ing on them, it will be and is binding on plaintiff. 

If you believe from the whole evidence, that defendant, by 
the acts, conduct and statements of plaintiff, considered the 
settlement of 2d March, 1851, as final, and it was only en- 
tered into by them on the footing of a final settlement, 
plaintiff cannot, by a secret reservation to herself, escape the 
consequences of her written contract, and being binding on 
defendants, is binding on plaintiff. 

As to the account rendered: if you should believe from 
the evidence that an account current was rendered to one of 
the partners, who replied that he must see the senior partner; 
should you so believe, and further, that at the same time a gar- 
nishment was pending, you will look into the matter, and give 
it such weight as you think it entitled to. At best, leaving 
an account is but slight presumption, and presumptions may 
be overcome by presumptions, and it is for you to consider 
the fact or question of leaving the account, and of the pend- 
ing of the garnishment at the time. 

All of which the Court charged. 

The jury found for the plaintiff $2,297 10 cents principal, 
and $750 30 cents interest. Defendants moved to set aside 
the verdict and for a new trial, on the following grounds, 
viz: 

Ist. Because the jury found against the evidence, and 
without evidence to support the verdict. 

2d. Because the finding of the jury is strongly and decid- 
edly against the weight of evidence. 

3d. Because the jury found against the charges of the 
Court and each of them, all of which are particularly here- 
inafter set out and made part of this motion. | 

4th. Because said charges and each of them are sound law, 
and were overlooked or not listened to, or disregarded by the 
jury. 

5th. Because the Court erred in refusing to let defendants 
and each of them swear as to writing the original letter in- 
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quired of Wellman, under the case made as hereinafter set 


out. 

6th. Because the jury could not possibly have had anly legal! 
testimony to authorize or justify their finding, for the rea- 
sons following: 1st. plaintiff's witness, the only witness for 
plaintiff, testifies, and the testimony is wholly uncontradic- 
ted, that the drafts drawn on E. & R. R. Graves, New York, 
and Elibon & Co., Philadelphia, covered the full amount of 
the drafts for the twenty-eight, seventy-one and eighty-three 
bales of cotton, freight, charges and incidental expenses ad- 
ded, and that the loss to E. & R. R. Graves, was compromised 
at twenty-five cents in the dollar, amounting, as is shown by 
calculation, to less than $300. And _ plaintiff’s witness 
proves that the loss on the eighty-three bales to Elibon & Co. 
has never been paid. And plaintiff’s own showing as to 
Savannah sales, is a loss on all the cottons sold in Savannah 
at less than $200, and plaintiff proves that the over-draw as 
charged was paid. So taking every loss as proven by plain- 
tiff as legal evidence, the verdict should be set aside. And 
it being shown that the New York and Philadelphia ship- 
ments were made for and on account of defendants. 2d. 
Because even if leaving the account sued on with defend- 
ants or a copy thereof, yet at most it is a presumption of 
the correctness of the account, (the particular account) and 
plaintifi’s witness, and only witness, states that said account 
is incorrect in this: 1. No credit was given or allowed defend- 
ant for the compromise with E. & R. R. Graves, admitted to 
have been made at 25 cents in the dollar. 2. No credit 
was given for the bill or draft drawn on Elibon & Co., Phil- 
adelphia, or the proceeds of the draft. 3. No credit was 
given for the two drafts drawn on E. & R. R. Graves, New 
York. 3d. Because said verdict as to interest is illegal and 
erroneous in this: First, because the account sued on was 
an open accountand unliquidated: And second, because said 
account is made up of commissions and charges, &c. and no 
particulars were specified or proven as to cash advanced, or 
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money y paid.) Third, because the jury would have had no 
data upon which to find how much or how little was liqui- 
dated. , 

After hearing argument, the Court refused the motion for 
a new trial, and thereupon defendant by their counsel except, 
and tender their bill of exceptions. 





Stusss, Hitt & Tracy, for plaintiffs in error. 


E, A. & J. A. Nessrr, for defendant in error. 


By the Court.—Bennine J. delivering the opinion. 


The question is, was the Court below right in overruling 
the motion for a new trial ? 

That motion was put on grounds which may be reduced 
into these three: ° 

ist. That the verdict was not authorized by the evidence. 

2d. That the defendants (below) were rejected when offer- 
ed as witnesses in their own behalf. 

3d. That interest was given in the verdict. 


As to the first of these three grounds: 

The verdict was for $2,397 10 cents, of principal, and 
$750 37 cents of interest and cost. Was the evidence such 
as to warrant this verdict ? 

Ruth E. Reid was entitled to a verdict for the difference 
between what she had advanced to Field & Adams, or paid 
on their account, and what she had been repaid by them. 
She was not entitled to a verdict for sums for which she had 
merely become diable on their account, but which she had 
not paid. 

But in her account she charges Field & Adams with such 
sums, as thus: 

She shipped two of the lots of cotton, one of twenty-eight 
bales and the other of seventy-one viel toa New York house, 
and received from that house an advance of, say $1,488 98 & 
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$3,858 30—$5, 347 28, on the two lots. That honse sold the 
two lots for, say $1,051 26 & $2,878 05=$3,929 31. This 
cotton, therefore, lacked of paying the advance on it, the 
difference between $5,347 28 and $3,929 31, and that was 
$1,417 87. For this last sum, therefore, she was liable to 
the New York house. And she settled that sum with the 
New York house; but settled it at twenty-five cents in the 
dollar. 

All that she paid, then, on account of Field & Adams, in 
respect to these two lots of cotton, was this twenty-five per 
cent of the said sum of $1,417 87. Perhaps she may have 
also paid the expenses of the shipment of the cotton. 

At any rate, she charges Field & Adams in her account, 
with the whole sum of $1,417 87, instead of with only 
twenty-five per cent. of that sum. 

And the jury probably allowed the charge. 

She also shipped one lot of cotton to a house in Philadel- 
phia, a lot of eighty-three bales; and received from that 
house an advance on the lot of, say, $4,505 21. That house 
sold this lot for $3,189 71. This lot therefore lacked §$4,- 
505 21—$3,189 71—$1,416 50 of paying the advance made 
on it. For the sum of $1,416 50, therefore, Ruth E. Reid 
became Jiadble to pay the Philadelphia house, on account of 
Field & Adams. 

But this sum she had not paid them at the commence- 
ment of the suit; and yet this sum makes a part of the 
account against them, on which the suit was brought; and 
it is a sum that was probably allowed to her by the jury in 
the verdict. 

At all events, it is safe to say, that if the jury did not take 
the charges for the losses on these two shipments into the 
account, in making up their verdict, they must have made 
up their verdict, in good part, without evidence. For if we 
deduct from the account what ought to be deducted from it 
in respect of these items, the balance in favor of Ruth E. 
Reid will be much less than the amount of the verdict. 
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[1.] We think, then, that according to the evidence, the 
verdict was two large; and therefore, that the ground for 
the motion, that says that the verdict was not supported 
by the evidence, was a good ground. 

[2.] Ought the Court below to have allowed the defendants 
to be sworn as witnesses in their own behalf? We think 
not. The doctrine of necessity relied on by the counsel for 
the plaintiffs in error, is a doctrine confined to a limited 
number of cases, and this case is not of the number. 

Ought the jury to have allowed interest ? 

If the demand was a liquidated one, they ought; if it was 
not a liquidated one, they ought not. 

The demand was a liquidated one, if it was agreed to by 
Field & Adams. 

And it was, prima facie, agreed to by them, if the account 
sued on, containing it, was rendered to them, and was not in 
some way objected to by them. If only certain parts of it 
were objected to, it was liquidated as to the: other parts. 

Whether the account, in whole or in part, was or was not 
objected to by Field & Adams, was a question for the jury. 

We think the Court ought to have granted the motion for 
a new trial; there being, as we think, one good ground for 
the motion—the ground in relation to the sufficiency of the 
evidence. 

Judgment reversed. 





No. 68,—James A, Mitte, plaintiff in error, vs, Samum. 
Mappox and others, defendants in error. 


When there is no equity in a bill, on the filing of which an injunction was or- 
dered, or when the answer denies the equity, if any, the injunction ought to 
be dissolved. 
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In Equity, from Crawford Superior Court. Decision by 
Judge Powers. September Term, 1856. 


Motion to dissolve injunction upon bill and answer. 


This bill was filed by James A, Miller, complainant, against 
Samuel Maddox, A. B. Dulin, and the Sheriff of Crawford 
county ; and sets forth that sometime in the year 1848, said 
Dulin negotiated a purchase of a large body of land on Flint 
river, (the lots and Nos. are particularly set out in the bill,) 
from said Maddox for the sum of $4,000 ; paid $1,000 in cash, 
and gave his notes for the balance in three equal installments ; 
and Maddox executed to him his bond, conditioned to make 
titles when the notes were paid. Afterwards, in August, 1850, 
complainant purchased said lands of Dulin, for the sum of 
$7,000, and executed and delivered to him two notes, each 
for the sum of $3,500, one due 25th December, 1850, and the 
other due 25th December, 1851, and took his bond condi- 
tioned to make titles to said land upon the payment of said 
notes. The description of the lands in Dulin’s bond corres- 
ponded with, and was intended as an exact counterpart of the 
description in Maddox’s bond to Dalin. 

Complainant paid the first note when it came due, and the 
other having been transferred by Dulin to R. & J. Caldwell 
& Co., S. C., and fearing that from said Dulin’s pecuniary 
embarrassments, he being insolvent, that he had not paid the 
purchase money to Maddox, and that he would be unable to 
get titles to said land, he and Dulin went to Maddox, who in- 
formed c mplainant that Dulin was owing him $2,000 on the 
said purchase, and that was the amount of his lien on said 
land, but he refused to accept the money from, or substitute 
complainant in the place of Dulin. 

Complainant and Dulin afterwards meeting with one of 
the firm of Caldwell & Co., Dulin turned over to them a large 
lot of cotton, and had a credit of $2,000 entered on com- 
plainant’s note, and he paid the balance of said note himself, 
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and gave Dulin his note for the $2,000, to be paid when he 
received titles for said land ; that this arrangement was made 
to protect complainant against the $2,000 still due from Du- 
lin to Maddox; and if he had known that there was a larger 
amount unpaid by Dulin to Maddox, he could have protected 
himself by having a larger credit given to Dulin on the note 
in the hands of Caldwell & Co. Maddox has since sued Du- 
lin on three notes, each for $1,000, balance due for said pur- 
chase money ; has recovered judgement in his own name 
for $2,000, and for use of another for about $1,000, besides 
interest ; has made titles to Dulin, and has levied upon said 
lands under and by virtue of said judgments and fi. fas. is- 
sued thereon. 

The bill further charges that one of the fractional lots of 
land, described in said bond for titles as containing 140 acres, 
in fact contains but about 40 acres. The bill prays for an 
injunction, and that upon the payment of $2,000, less the 
value of one hundred acres of land, being the deficit in the 
fractional lot, by complainant, that Maddox be decreed to exe- 
cute good and fee simple titles to him for said land. 

The answer of Maddox, who is a very old man, over ninety 
years of age, admits most or all of the charges in the bill, ex- 
cept two; those relating to the amount of his demand against 
Dulin, and the deficiency in the fractional lot. As to the first, 
he denies emphatically that he ever told or represented to Mil- 
ler that he had only $2,000 against Dulin ; but on the contrary 
he told him that there were three notes of $1,000 each, besides 
interest, still due from Dulin, for the purchase money of the 
land, That one of said notes he had given to the Flint River 
Baptist Association for Missionary purposes, and which note 
was not in law negotiable, not having any negotiable words 
therein, but was payable only to the defendant; he denies any 
fraud or misrepresentation, or any attempt to injure or de- 
ceive complainant as to the amount due by Dulin. 

That the deficit in one of the fractional lots, he was aware 
of, before he sold to Dulin, and informed him of the fact, but 
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Dulin drew up the bond and all the papers, and from the 
want of sight and hearing, occasioned by the extreme age of 
defendant, he did not detect the error when the bond was 
read to him, but that a deduction therefor had been allowed 
Dulin in a suit which had been brought on one of the notes, 

Dulin answered the bill and admitted all the material al- 
legations; did not hear Miller propose to pay Maddox the 
cash for the balance due to him on the purchase money of — 
the land. 

Upon the hearing, counsel for Maddox moved to dissolve 
the injunction on the ground that all the equities in the bill 
were denied and sworn off by the answer; which motion 
the Court allowed and ordered the injunction to be dissolved 
and that the fi. fas. proceed. And counsel for complainant 
excepted. 


Por & Grier, for plaintiff in error. 
Borpers, for defendant in error. 
By the Court——McDona tp, J. delivering the opinion. 


This is a most extraordinary bill, and we have looked 
through it carefully, but in vain, to find the slightest equity 
against the defendant Maddox. If the answer of Maddox, 
then, discloses no facts which entitle the complainant to a 
continuance of the injunction, it ought to have been dissolv- 
ed. The complainant does not allege that Maddox was 
guilty of fraud in the sale of the land to Dulin. Dulin does 
not complain. Complainant no where alleges that Dulin 
defrauded him in the sale of the land, or that he bought the 
fraction described in the bond as containing one hundred 
and forty-two acres according to that description and for that 
quantity, when it contained only forty acres. The allegation 
is that Maddox, by the misrecital in the bond of the num- 
ber of acres which the fraction contained, enabled Dulin to 
deceive him, but it is no where alleged that Dulin did de- 
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ceive him ; he does hot say that the land was bought by the 
description in the bond and not by his own examination, 
nor does he state that if he did so contract, that Maddox in- 
duced him to do it. The allegation is, that the bond of Du- 
lin to complainant is substantially a copy of that of Maddox 
to Dulin. Fraud certainly cannot be inferred from that, be- 
cause the trade must have been agreed upon before the bond 
was written. 

There is as little ground to impute frand to Maddox in 
the interview sought for the purpose of ascertaining how 
matters stood, and if an arrangement could be made by 
which complainant could obtain a good title to the land. 
It is complained that Maddox would not receive the money 
from complainant nor substitute him for Dulin as his 
debtor. Was he under any legal obligation to do either? 
His contract was with Dulin, who held his bond. The bond 
was not produced, nor the money tendered and a title de- 
manded. 

The complainant does not allege that he did not know that 
three thousand dollars remained unpaid by Dulin for the 
land, or that he was misled in that respect, in the conversa- 
tion with the defendant. The injury resulting to complain- 
ant from this interview, according to the bill, was, that he 
had it in his power to have arranged with Dulin and the 
Caldwells to have the entire amount of his note of $3,500, 
or such part thereof as was necessary to pay Dulin’s note to 
Maddox, applied in that way. It does not appear that the 
object of the complainant’s interview with Maddox, was to 
arrange to secure himself. On the contrary, the meeting 
with Caldwell subsequently was accidental, and then, through 
Dulin, he succeeded in having a credit put on his-note to Dulin 
of two thousand dollars, which was in the hands of the Cald- 
wells, and for this two thousand dollars he gave his note 
to Dulin to be paid when he obtained good titles to the lands. 
Now this was Dulin’s money, when the Caldwells. received 
cotton to that amount irom him. This money Dulin ought 
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to have paid to Maddox. Instead of that he took the note of 
complainant with the condition above stated. Dulin was 
hopelessly insolvent and therefore could not pay Maddox; 
complainant had the land and money both, and enjoins 
Maddox from using the only legal means left him to collect 
his money. 

This is a bill to enforce the specific performance of a con- 
tract when the purchase money has not been paid, and no 
offer has ever been made to pay the whole. It is not insti- 
tuted by the party with whom the contract was made, but by 
his vendee, claiming an equity growing out of the-foregoing 
circumstances, He does not pretend that he did not know 
the entire consideration of the original purchase unpaid, 
amounted to three thousand dollars; but he insists that de- 
fendant had traded or transferred one of the notes, and that 
he, holding only two of them, had no lien beyond them. 
This is not a bill to enforce his lien. If it was, he could 
claim nothing beyond the notes he continues to hold, except 
under special circumstances. The suit is at the instance of 
another party, who, without paying the entire consideration, 
calls on the Court to compel him to execute a contract by 
making a title to the land he sold. Courts of Chancery ex- 
ercise a very salutary discretion, (for it is a discretion) in such 
applications, and will not run the risk of doing an injustice 
in such cases. Story’s Eq. Jurisprudence, § 769. It is un- 
necessary to discuss the moral or legal obligations the de- 
fendant may be under to the transferee of the note he has 
passed off. Dulin certainly could not claim an execution of 
a title to the land until he paid every dollar of the purchase 
money, there being no charge in the bill entitling him to a 
rebatement of it; and the complainant occupies no better po- 
sition. We do not see the slightest grounds of equity in 
favor of the complainant ; but if the most material charges 
in the bill, in the view entertained of them by complainants 
counsel, do contain an equity, they are denied by the de- 
fendant Maddox. 
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The defendant admits that complainant called on him at 
his residence twice, in 1852, and 1853, but does not recollect 
or believe that he was accompanied by Dulin ; if he was, de- 
fendant did not see or recognize him. The answer states 
that defendant is about ninety years of age, that his vision 
is so impaired that he cannot recognize any one by sight 
alone, he cannot read writing, and that he is unable to hear 
or converse except in a loud tone of voice. He denies that 
he ever told complainant that the lien he held was for two 
thousand dollars, or that complainant offered to pay him two 
thousand dollars, but that he proposed to give his notes in 
place of Dulin’s, and that defendant should execute a deed or 
bond to him, which he declined. He avers that in both in- 
terviews he told complainant, that there were three notes of 
of a thousand dollars each, due, that he had transferred one of 
them. He denies ever deceiving or attempting to deceive 
complainant. 

In regard to the fraction recited in the bond to Dulin to 
contain one hundred and forty-two acres, when, in fact, it 
contains forty acres only, the answer says that Dulin exam- 
ined the land in a body lying on each side of Flint river, and 
that defendant expressly stated to him that the fraction con- 
tained forty acres only, and not as many acres as it was re- 
ported to contain; that having confidence in Dulin he hand- 
ed him his papers to draw the bond, which he did, and that 
the misrepresentation in the bond, of the number of acres the 
fraction contained, was the mistake or fraud of Dulin. 

In every view we have taken of this case, our judgment is 
that the Court committed no error in dissolving the injunc- 
tion. The answer of Dulin cannot affect the rights of his 
co-defendant. 


Judgment affirmed. 
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7 “Merchants Bank of f Macon vs. Raw Is. 


No. 69.—Mercuants Banx or Macoy, plaintiff in error, vs, 
Cuartes E, Taytor, administrator, and Carotine M., 
Rawts, administratrix, of Joun Rawxs, deceased, defen- 


dants in error. 


[1.] In a case between an incorporated bank and a stockholder of the bank, the 
books of the bank are admissible as evidence for the bank. 

[2.] The administrator of John Rawls and a certain bank entered into the fol- 
lowing submission : 

“The undersigned have referred to the decision of H. and H., the matter of con- 
troversy growing out of the agreement of which the following is a copy: ‘We 
the undersigned, do agree to take each of us an equal part of all the stock of 
the Bank of Hawkinsville, which our agent, Joshua G. Moore, may purchase 
from Robert Collins, or the Insurance Bank of Columbus, at the prices which 
he may agree upon, and to pay for the same as required by him. 

ERASTUS GRAVES. 
H. H. TARVER. 

J. G. MOORE. 
JOHN RAWLS.’ 


And John Rawls having died, one of the undersigned, as his administrator, has 
united in the reference of the question of the obligation of the contract on the 
said estate he represents, in conjunction with the other party to this instru- 
ment, to arbitrament.” 

There were no parties to the submission but the administrator and the bank. 

Held, that, by this submission, the question, whether the administrator was liable 
to the bank under the contract, was referred to the arbitrators. 


In Equity from Bibb Superior Court. Tried before Judge 
Powers, at May Term, 1856. 


This bill was filed by Charles E. Taylor, administrator, 
and Caroline M. Rawls, administratrix of John Rawls, de- 
ceased, against the Merchants Bank of Macon; and among 
other things, complainants allege that in the year 1844, their 
intestate, John Rawls, being a stockholder in the Bank of 
Hawkinsville, afterwards changed to the Merchants Bank of 
Macon, entered into the following agreement with Erastus 
Graves, Joshua G. Moore, and H. H. Tarver, to-wit : 
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“We the undersigned do hereby agree to take each of us 
an equal part of all the stock of the Bank of Hawkinsville, 
which: our agent, John G. Moore, may purchase from Robert 
Collins, or the Insurance Bank of Columbus, at the prices 
which he may agree upon, and to pay for the same as requir- 
ed by him. 

Macon, 6th January, 1844. 

[Signed.}] ERASTUS GRAVES, 
H. H. TARVER. 
J. G. MOORE. 


JOHN RAWLS.” 





Soon after this agreement, Rawls died intestate, and com- 
plainants were appointed his administrator and administra- 
trix, and being desirous of ascertaining the liabilities of their 
intestate under said contract, complainant, Charles E. Tay- 
lor, as administrator, and the Merchants Bank, made the 
followng, submission of reference to the arbitrament of 
A. H. Hansell and Iverson L. Harris, Esq., to-wit : 


“Macon, 13th January, 1845. 

The undersigned have referred to the decision of Augustus 
H. Hansell and Iverson L. Harris, the matter of controversy 
growing out of the agreement of which the following is a 
copy: [see agreement above set forth,] and John Rawls, 
one of the parties to said contract having died, one of the 
undersigned, as his administrator, anxious to discharge his 
duty in relation thereto, with a view to the attainment of le- 
gal advice to guide him in the discharge of his duty as ad- 
ministrator, has united in the reference of the question of the 
obligation of the contract on the said estate he represents, 
in conjunction with the other party to this instrument, to the 
arbitrament and legal opinion of the before named attorneys 
at law. In the event of their disagreement, they are author- 
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ized to select a third person, being an attorney at law, as an 
umpire. 
The undersigned agree to abide such decision. 
JAMES DEAN, 
President Merchants Bank. 
CHARLES E. TAYLOR, 
Administrator.” 


The Arbitrators made the following award, viz : 


“ Macon, 13th January, 1845. 
Upon an examination of the stockholders, and the state- 

ments of Messrs. Robert Collins and James A, Everett, we 
are satisfied that 591 shares of the stock were purchased by 
Joshua G. Moore of Dr. Collins, of which 135 were transfer- 
ed to General Tarver on the day of the within recited agreement. 
One hundred and fifty on the 16th January, 1844, and seven- 
teen shares on the 12th January, 1844, to Joshua G, 
Moore. As to the remaining 289 shares of stock, we are 
also satisfied by the certificate of Mr. Moore, that that was 
owned by Dr. Collins, and that it also was purchased under 
said agreement by Moore. The quantity of bank stock to 
which the estate of Mr. Rawls is entitled of the foregoing 
purchase is 147 shares, which should be entered on the books 
of the Cashier by Dr. Collins, who makes the transfer, if it 
has not heretofore been done, and a certificate of the same . 
issue forthwith to the estate of Mr. Rawls. As to the bind- 
ing force of the contract on the estate of Mr. Rawls, it admits 
of no doubt in our minds, and we concur in advising Mr. 
Taylor, the administrator of Mr. Rawls’ estate, to carry out 
the contract without a resort to law, which would be unpro- 
ductive and expensive to the estate. 

IVERSON L. HARRIS. 

AUGUSTUS H. HANSELL.” 


Upon this award, Taylor, administrator of Rawls, paid 
to the Merchants Bank of Macon eleven thousand six hun- 
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dred and forty-two dollars and forty cents, and took the fol- 
lowing receipt, to-wit : 


“Mercuants Bank or Macon. 
6th February, 1845, 
Received of Charles E. Taylor, administrator of the estate 
of John Rawls, deceased, the sum of $11,642 40, in full pay- 
ment for one hundred and forty-seven shares of capital stock 
of this bank, taken by said administrator under an agreement 
made by Joshua G, Moore, John Rawls, H. H. Tarver and 
Erastus Graves, to take equal portions of the stock purchased 
by Joshua G. Moore of Robert Collins or the Insurance Bank 
of Columbus; said agreement dated 6th January, 1844, 
This being the proportion of John Rawls’ stock under said 
agreement, a copy of which is hereto appended. 
(Signed.) JAMES DEAN. 
President.” 


The bill charges that at the death of Rawls, said bank was 
indebted to him on account, about the sum of $12,000, 
which has never been paid nor accounted for. That the ad- 
ministrator and the arbitrators were deceived by false state- 
ments in reference to the purchase of said stock by Moore, 
and the amount he paid for the same. That the affairs of 
said bank were managed and controlled, after its removal to 
Macon, almost exclusively by H. H. Tarver and his family, 
and conducted solely with reference to their interest, without 
regard to other stockholders. That none of the other parties 
to said agreement ever paid for their proportion of said 
stock, and the same, if bought by Moore, was purchased at 
not more than $10 per share ; whereas complainants paid, and 
was induced so to do by the false statement of the bank and 
others, the full par value of said stock. 

The bill prays that said sum be refunded to them, and 
that the bank account with them generally, for all sums due 
and owing by it to complainant’s intestate. 

VOL, XXI. 22 
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The defendants answered the bill; denied all fraud or 
misrepresentation, but admitted the facts as to the agreement, 
award and payment of $11,643 40, set forth in the bill. 

Pending the bill, a sale of all Rawls’ stock in said bank 
(197 shares) was made to Isaac Scott, but by an instrument 
in writing signed by Scott as President thereof, and coun- 
tersigned by the Cashier, it was provided and agreed that 
said sale and transfer should not affect the rights of the par- 
ties to this suit, but that the same should remain and be ad- 
judicated, as if said sale had not been made. 

The jury upon the proofs and the charge of the Court, found 
for the plaintiffs the sum of $11,642 40, with interest from 
9th February, 1845, and directed the stock to be transferred 
by complainants to the bank. 

A motion was submitted for a new trial, which being re- 
fused, defendant excepted and assigned error. The follow- 
ing are the grounds contained in the rule nisi for a new trial, 
to-wit: 


st. Because the Court after allowing the complainants to 
read in evidence, from a book of the bank, the two accounts 
with John Rawls, refused to permit defendant to introduce 
other books of the bank, containing other accounts with 
Rawls and his estate, made while he was a stockholder. 

2d. Because the Court refused to let defendant introduce 
the day book or cash blotter of the bank, or to read there- 
from entries of debit and credit with John Rawls, 

3d. Because the Court refused to allow the defendant to 
introduce any of the books of the bank ; holding that none 
but such as complainants had examined, after evoking them, 
were admissible for defendant. 

4th. Because after defendant had introduced the record of 
a former case between the same parties, showing the plea of 
set-off therein relied on, the Court held, that, it being uncer- 
tain whether it covered this case, defendant must prove that 
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the items there pleaded as set-off were insisted on, and evi- 
dence offered as to them on said former trial. 

5th. Because the Court refused to charge the jury as re- 
quested, “that if they should believe from the evidence that 
the assets or any of them paid by Taylor ought to be return- 
ed to him, that they must oblige plaintiffs to do equity, by 
deducting the price that Rawls was bound to pay for the 
147 shares bought by his agent Moore,” but qualified said 
request as follows ; “That Rawls’ estate was bound to pay 
in any event only what Moore agreed to pay, and if they be- 
lieved that Moore agreed upon a less price than $79 20, as 
for instance upon 10 cents, then they might decree that the 
bank should return all the overplus.” 

6th. Because the Court refused to charge that the sale of 
the stock by the administrators of Rawls, after their suit 
brought, deprived them of any right to recover, and because 
he did charge on this point “that the agreement between 
Taylor and Scott, as to the sale of said stock, had prevented, 
by its terms, any such consequence.” 

7th. Because the Court refused to charge as requested, 
“that Rawls being bound by the agreement to pay for the 
stock at such price as Moore might agree upon, and to pay for 
the same as required by him, if the jury believed that Moore 
required Rawls to pay to the Merchants Bank, he was bound 
todo so.” The Court saying that it knew of no evidence 
that Moore had so required of Rawls. 

Sth. Because the Court charged that Moore’s agency for 
Rawls ceased at Rawls’ death, and that therefore if they 
were satisfied from eviddhee, or if there was any evidence 
that the stock charged to Rawls or any part of it was pur- 
chased by Moore after Rawls died, said purchase was void 
and complainants ought to recover. 

9th. Because the Court charged that by the agreement to 
arbitrate, nothing but the legal question, whether Rawls was 
bound on the paper, was submitted to the arbitrators, and 
the questions as to whether Rawls was bound to pay the 
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bank, or as to the amount he was to pay, were not isimabeaaeen 
to or determined by said arbitrators. 

10th. Because the Court held that the contract signed by 
Rawls and others, only bound the parties to J. G. Moore or 
to his order, and that defendant sought to stand in Moore’s 
shoes ; but if Moore had never given any order as to Rawls’ 
stock, his representatives might have rights, and might yet 
call on Rawls’ estate, and this settlement made by Taylor 
with the bank would not protect complainants, 

11th. Because the Court charged that if he erred, the par- 
ty dissatisfied could take the case up to the Supreme Court. 
But if they disregarded the law as he laid it down, the other 
party might be deprived of that right. 

12th. Because the Court charged that the award does not 
decide that the administrators of Rawls’ estate should pay or 
account to the bank for the stock in question, 

13th. Because the Court charged that it must appear in 
evidence what Moore paid for the stock ; and if it did not, 
that the bank had no right to retain what it had received 
from Taylor for said stock. 

14th. Because some hours after the jury had been charged 
with the case, and after the Court had adjourned, the Judge 
received a note from the foreman stating that there was no 
chance for the jury to agree, and asking to be discharged, 
and stating that two of the jury were sick, so much so that 
they were not able to be in the room. To which, the Judge 
at Chambers replied, without the knowledge or assent of de- 
fendant, as follows : 


“ GENTLEMEN, I have received your note asking me to dis- 
charge you from the consideration of the case before you; 
of course it is no pleasure to me to punish you by keeping 
you confined this unpleasant evening, but a sense of duty 
and public necessity requires that I should exhaust all 
means in my power to accomplish the business of Court. 
If a mistrial is to be had in every case, it is folly to open the 
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Court at all, as all trials would be so much time thrown away ; 
thake a determined effort to agree; consider the charge of 
the Court—by that you are absolutely bound; go over the 
evidence and see if you cannot come to the same mind. I 
commend to you a spirit of conciliation, so far as conscience 
will allow to each, and an earnest desire to make a verdict; 
because it is your duty to agree unquestionably if you can. 
As it is, I cannot discharge you, though I sympathize with 
you in your disagreeable situation. 
Respectfully, &c., 
A. P. POWERS.” 


15th, Because the verdict was contrary to law and the 
evidence. 


Joun Ruruerrorp & C. B. Cots, for plaintiff in error. 


Wuirttte, for defendants in error. 


By the Court.—Brnnine, J. delivering the opinion. 


Were the books of the bank admissible as evidence for the 
bank ? 

[1.] We think they were; Rawls was a stockholder in the 
bank. 

“The books of public companies, or copies of them, are 
evidence between those who are interested in them, as 
against each other, or against the company; as the books of 
the East India Company, in a cause between the parties 
having stock there.” 1. Stark Ev, 293. 

This disposes of the questions involved in the first, second 
and third ground of the motion for a new trial. 

The fourth and fifth grounds of the motion were not in- 
sisted on. 

There is manifestly nothing in the sixth ground of the 
motion. It was a special part of the terms of the sale of the 
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stock by the administrator, that the sale was not to affect his 
rights, or the rights of the bank in this suit. 

The seventh ground of the motion was not insisted on. 

As to the eighth ground, we think that the charge referred 
to in it was erroneous. The reasons for that opinion, will 
appear in what will be said on the 9th, 10th, 12th and 13th 
grounds of the motion, and will be found to be such as grow 
out of the submission and the award. 

The questions involved in those last four grounds are, 
what matters were referred to the arbitrators, and what mat- 
ters were decided by the arbitrators ? 

We think that two questions were referred to and were de- 
cided by the arbitrators, viz: 1st. Whether the administra- 
tor of Rawls was liable at all on the paper signed by Graves, 
Tarver, Moore and Rawls. 2d. Whether, if liable at all, he 
was liable to the bank 2? 

As to what questions were referred to the arbitrators : 

The submission opens thus: “ The undersigned,” (the ad- 
ministrator and the President of the bank,) “have referred to 
the decision of Augustus H. Hansell and Iverson L. Harris, 
the matter of the controversy growing out of the agreement 
of which the following is a copy,” (the agreement contain- 
ed in the paper aforesaid, signed by Graves, Tarver, Moore 
and Rawls.) 

In the expression, “the matter of the controversy growing 
out of the agreement,” is contained an admission, that there 
was a controversy arising out of that agreement ; and a con- 
troversy between the administrator and the bank ; for the two 
were the only parties to the submission. 

The concluding part of the submission shows what that 
controversy was about, It says that the administrator “ has 
united in the reference of the question of the obligation of 
the contract on the said estate he represents, in conjunction 
with the other party to this instrument, to arbitrament.” 

Now it is of course to be presumed, that the question 
about “the obligation of the contract”? must have been some 
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question growing out of the “controversy” between the ad- 
ministrator and the bank, else why should the bank have 
been a party to the submission ? 

But what question about the obligation of the contraet 
could grow out of a controversy between the administrator 
and the bank, except some question as to whether the ad- 
ministrator was under any liability by the contract to the 
bank. Itis certain that the contract could impose no obli- 
gation on the bank, for the bank was not a party to the con- 
tract. It is equally certain that the contract might impose 
obligations on the administrator, for Rawls, the administra- 
tor’s intestate, was a party to it. 

[2.] The question then, “the reference of which” is spo- 
ken of in the concluding part of the award, must have been 
some question as to whether the administrator was under 
any obligation arising from the contract to the bank. 

And in that question was involved, of necessity, the ques- 
tion whether the administrator was under any obligation at all, 
arising from the contract. 

As to what questions were decided by the arbitrators: 

The award, it is true, seems to have been framed without 
a very clear idea of what the award ought to contain, but 
still itis such, that taking the whole of it together, we may 
pretty safely say that it decides that the administrator was 
liable to the bank. 

Any doubt about the correctness of this conclusion must 
be removed by considering that the only practical question 
submitted to the arbitrators was some question as to wheth- 
er the administrator was bound to the bank or not, and that 
as soon as the award was made, the parties treated it as de- 
ciding, that the administrator was bound to the bank. As 
soon as the award was made, the administrator settled with 
the bank for 147 shares of the stock. 

Deciding that the administrator was liable to the bank, 
was also, of necessity, deciding the question whether the ad- 
ministrator was liable at all or not. 
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But the question, what the administrator was ¢o pay to the 
bank for the stock, was not decided by the award. 

In reference to that question, we merely say, (what must 
be obvious,) that, if there was a price for the stock agreed 
upon by Moore and the bank, and the agreement for the 
price was one that was fair or the part of both Moore and 
the bank towards Rawls, and fair on the part of the bank 
towards Moore, that price is what the administrator was 
bound to the bank for; but that if there was no price at all 
agreed on, or no price fairly, as aforesaid, agreed on, then 
the market value of the stock at the time when it was bar- 
gained for by Moore, was what the administrator was bound 
to the bank for. 

These remarks sufficiently dispose of every thing involved 
in the 9th, 10th, 12th and 13th grounds of the motion. 

In reference to the 11th ground, we do not feel called upon, 
considering the turn the case takes, to say more than that 
the remark of the Court of which that ground complains, was 
certainly wnnecessary and was perhaps improper. 

And this we repeat, but with more emphasis, of what is 
complained ofin the 14th ground of the motion. 

A new trial being the necessary result of the disposition 
that has been made of the grounds already considered, it 
is unnecessary, and would, therefore, perhaps be improper, to 
consider the questions, on the sufficiency of the evidence to 
support the verdict, made in the 15th and 16th grounds. 
And those questions are the only ones that have not been 
directly or indirectly considered. 


Judgment reversed. 
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Wright vs. The Central Railroad ‘and Banking Co. 


No. 70.—Urt L. Wrieut and others, plaintiffs in error, vs. 
Tue Cenrrat Raitroap & Banxine Company, of Geor- 
gia, defendant in error. 


Where a party might have given evidence at a proper time, and he sees fit to 
withhold it from prudential or other considerations, and take the chances of 
a verdict, it is no cause for a new trial; and it would be of mischievous ten- 
dency to grant a new trial, to give the party an opportunity of introducing 
the testimony after it is ascertained where the cause presses. 


Debt, in Bibb Superior Court. Tried before Judge Pow- 
ers, May Term, 1856. ° 


This was an action of debt, by the Central Railroad and 
Banking Company against Uel L. Wright and others, his 
securities, on the following bond. 


“Groreia, DeKatsp County: 

Know all men by these presents, that we, U. L. Wright, 
Isaac Scott, James D. Carhart, William B. Carhart, James T. 
Doane, James Robinson, Terrence Doonan, Joseph Thomp- 
son and William B. Davis, are held and firmly bound unto 
the Central Railroad & Banking Company of Georgia, in the 
full sum of Ten Thousand Dollars, to be paid to the said 
Company or its assigns; for which payment we bind our- 
selves, our heirs, executors and administrators, jointly and 
severally, firmly by these presents, sealed with our seals and 
signed with our hands, this 22d day of November, 1850. 
Whereas, the above bound U.-L. Wright has been appointed 
to the office of agent of the said, The Central Railroad & 
Banking Company of Georgia, at Atlanta. Now, the condi- 
tion of the above bond or obligation is such, that if the said 
U. L. Wright shall well and truly execute, and faithfully 
discharge the duties required of him in said office, and all 
other duties required of him in the business of the said, The 
Central Railroad and Banking Company of Georgia, and in 
all things shall well and faithfully behave and conduct him- 
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self and discharge the trust reposed in him, then this obliga- 

tion to be void.” 
U. L., Wrieut, [1. s.] 
Isaac Scort, [x s.] 
James D, Caruart, [L. s.] 
WitiiaM B, Carnart, [1. s.] 
James T. Doang, [1. s.] 
James Rosrnson, [L. s.] 
TerrENcE Doonan, [1. s.] 
JoserH Tompson, [L. s. ] 
Ws. B. Davis, [1. s.] 


The declaration alleged that on the 16th day of March, 
1852, there came into the hands of said Wright, as plaintiffs 
agent, the sum of Twenty Tuovusanp Do iars, for which 
he had failed to render a true and faithful account, and to 
pay over when demanded. 

To this action, defendants pleaded, that, on the 16th day 
of March, 1852, $18,121 76, of the money of said plaintiff, 
was by some unknown person, feloniously and privately sto- 
len, taken and carried away without the knowledge of said 
defendant, and without any negligence on his part; said sum 
of money on the day and year aforesaid, having been stolen 
from a large iron safe in the back room of the business house 
of said Wright, in the city of Atlanta. 


This case was before the Supreme Court at August Term, 
1854, (see 16th Geo Rep. p. 38,) upon a writ of error brought 
by Wright; and the judgment of the Court below reversed, 
and the cause remanded for another trial, and to this decis- 
ion the reader is referred for a statement of the facts of the 
case. 


Upon the second trial in the Court below, before the case 
was submitted or opened, defendant’s counsel asked the Court 
to call upon and require plaintiff's counsel to announce 
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whether they would go for a recovery upon the ground of a 
fraud on the part of defendant, in taking and using the mo- 
ney in his hands, and which is sued for, and then pretend- 
ing that it had been stolen, as a cover for his fraudulent use 
and appropriation of the same. The Court held, that plain- 
tiffs counsel should so announce, and if they intended to 
rely upon fraud on the part of defendant in the manner sta- 
ted, they should amend the declaration to that effect, and 
upon failure so to announce and amend, plaintiff could not 
zo for such fraud. 

Plaintiff's counsel replied that they intended to go for all 
that they were entitled to under the law, and the pleadings of 
the case, and did not amend. 

Plaintiff then opened and offered in evidence the bond of 
defendants, of which the foregoing is,a copy; a letter from 
the cashier of said Banking Company, containing a demand 
for the money sued for; and a resolution of the Board of 
Directors, disallowing defendant’s account rendered 30th 
March, 1852,in which he debits plaintiff with the sum of 
$18,121 76 stolen out of his safe on the night of the 16th 
March, 1852. 

Plaintiff here rested. 


All the points made in the case coming up on the charge, 
and refusals to charge, of the presiding Judge, the testimony 
which was offered in relation to the circumstances of the al- 
leged robbery, being very voluminous, is here omitted. 


The testimony being closed, plaintiff’s counsel requested 
the Court to charge the jury as follows, to-wit: 

ist. If the jury shall believe that the defendant was ap- 
pointed agent and received into his possession plaintiff's mo- 
ney and failed to account for and pay it over on demand, 
then the plaintiff's case has been made out, and without 
some legal excuse for Wright’s failure to account and pay 
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over, defendant’s aye liable to the extent of the the bond—if 
that amount of loss has been proven. 

2d. That it is incumbent on defendants, they having set 
up a theft as excuse for their failure to account, to prove that 
there was a theft committed and that Wright was not guilty 
of negligence or want of ordinary care, by means of which 
such theft was committed, and in default of such proof, the 
plaintiff must recover. They must believe: 1. That there 
was atheft. 2. That it was committed without ordinary neg- 
ligence or carelessness on the part of Wright, in order to 
make the defence available: for if they shall believe that no 
theft has been committed, or that it has been committed, and 
Wright had not used all the precautions ordinarily pursued 
in relation to the particular business in which he was em- 
ployed, and according to the usage of the place, and the cir- 
cumstances of the time, within which the business was trans- 
acted, then the defence fails. 

3d. That it was admissible and proper for defendants, un- 
der their plea, to show that efforts were made, and what those 
efforts were, to detect the perpetrators of the alleged theft, as 
the presumption is, that a man will do that which tends to 
his obvious advantage ; and if he possesses the means and 
fails to use those means for his exculpation, or if he has 
proof in his possession by which he may repel that which 
is offered to his prejudice and fails to produce it, this omis- 
sion supplies a strong presumption, that no theft was com- 
mitted, and it would be contrary to every principle of rea- 
son and all experience of human conduct, to form any oth- 
or conclusion. 

All of which requests the presiding Judge gave in charge 
to the jury, except the third which he refused to charge. 


Defendants then requested the Court to charge the jury as 
follows, to-wit : 

“ That the Court having ruled, before the case was opened, 
that plaintiffs counsel should announce whether they 
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would contend for a recovery on the ground that defendant 
was guilty of fraud in taking the money himself and feign- 
ing a burglary; andif they intended so to do, they must 
amend their pleadings, and having failed to announce and 
amend, as required, the jury, are not at liberty to consider 
the question of defendant’s liability, upon the ground that 
Wright stole the money and feigned and pretended a theft 
to cover the fraud. 

Which charge the Court refused to give, but in lieu there- 
of, instructed the jury as follows: 

That the Court, acting on a suggestion in the décision 
of the Supreme Court, when this case was before that 
body on review, had, in the opening of the case, ruled 
that plaintiffs counsel, if they intended to introduce proof 
that Wright had stolen the money and feigned a burg- 
lary, must make that distinct allegation in the plead- 
ings and amend the declaration to that effect, otherwise 
they would not be permitted to introduce testimony in sup- 
port of that charge. Counsel for plaintiff replied, that they 
would rely alone on the allegations as contained in his de- 
claration as it then stood before the Court; and the Court un- 
derstood defendant’s counsel to have confined themselves to 
their annunciation, in the progress of the cause. It was the 
opinion of this Court, that to enable plaintiffs to recover, it 
was necessary that they should prove in the first place, the 
agency and its character; that the money was placed in the 
hands of the agent, and that he failed or refused to account 
for it after proper demand made, and failed to give a legal ex- 
cuse why he did not respond; that if Wright had been pre- 
vented from returning the money from the occurrence of 
such facts as would excuse him in the eye of the law, it was 
for him affirmatively to allege and prove such facts to the 
satisfaction of the jury, by such evidence as would be legal- 
ly admissible, either positive or circumstantial; and that it 
was competent for plaintiff to rebut any evidence Wright 
should introduce in his exculpation, by inculpating on the 
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point sought to be exculpatory, without the necessity of 
amending the declaration, so as to let in the evidence in re- 
buttal. 

The Court refused to give in charge the third request of 
plaintiffs, as the inferences sought to be drawn from the facts 
referred to in the request were too strong and conclusive, as 
contained in the language of the request. 


To which refusal to charge as requested by counsel for 
defendant, and to the charge as given in lieu thereof, defend- 
ants except. 

The jury found for the plaintiff $10,000, the amount of 
the penalty of the bond. 


Core; and Nessir, for plaintiffs in error. 
Por & Grier, for defendant in error. 
By the Court.—Lumpxin, J. delivering the opinion. 


Wright, the plaintiffin error, was appointed by the Centra! 
Railroad and Banking Company, their agent, at Atlanta. He 
gave bond with security that he would faithfully discharge 
the duties required of him, The proof shows that his prin- 
cipal business was to discount bills on Savannah, drawn on 
shipments of cotton and other produce, collect debts and 
circulate bills, &c., as Bank agent. In his character of agent, 
he received upwards of eighteen thousand dollars for his 
employees, which he failed to pay over; and for this defal- 
cation, he and his securities were sued on their bond. 

Wright’s defence was, that the room where he kept the 
money was feloniously entered, and the plaintiffs money sto- 
len from the iron chest where it was kept. Failing to satis- 
fy the jury that the money was burglariously taken, and that 
too under circumstances which would screen him from lia- 
bility, a verdict was rendered for the plaintiff. 

A writ of error was prosecuted to reverse the judgment of 
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the Court rendered on that trial ; and amongst other grounds, 
it was contended that the Court erred in charging the jury 
that if they should find that Wright himself was the robber, 
he and his securities were unquestionably liable. In re- 
marking upon this exception, this Court said “Now the 
breach of the bond is not the robbery resulting from the 
carelessness or misconduct of the defendant, but his failure 
or neglect to pay over the plaintifif’s money in his hands. 
Wright’s defence is, and he files a special plea to that effect, 
that on the night of the 16th March, 1852, he was robbed, 
&ec. But it is incumbent on him to make it satisfactorily ap- 
pear, that some one else was guilty, even if he cannot identi- 
fy the particular person ; otherwise his plea falls to the ground, 
and he remains liable for the acknowledged defalcation. 
The only doubt is, whether if the plaintiffs put their right 
of recovery upon the ground of the robbery, and not merely 
upon the failure to account, the defendants should not have 
been notified by the declaration of such intention, so that 
Wright might offer rebutting testimony as to his good char- 
acter, and every thing else which would establish his inno- 
cence” 16th Ga. Rep. 44, 45, 46. 

Thus then stood the case, when it came up for trial the 
second time. Before any evidence was introduced, counsel 
for defendants, after having referred to the state of the plead- 
ings, requested the Court to require of plaintiffs attorney, be- 
fore proceeding with the cause, to announce whether the 
plaintiff would or would not go for a recovery on the ground 
of Wright’s feigning a burglary to cover his own fraud ; and 
the Court made the call, and stated further, that if he put 
his right to a verdict upon this ground, he should amend 
his writ accordingly. The response was that the plaintiffs 
would claim all they were entitled to under the law regu- 
lating the pleadings in the cause. 

This of course was, in effect, to say, that they expected to 
recover merely on account of the failure of the defendant to 
account for the money collected by him, for this was the only 
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breach assigned on the bond; and the plaintiff, in conformity 
with this declaration, read the bond in evidence to the jury ; 
proved the amount of money collected by Wright as the 
agent of the plaintiff, and which was confessedly never paid 
over; the demand made—and closed their case. 


The defendant then submitted his defence, and proofs to 
support it; and the testimony being closed, counsel for plain- 
tiff asked the Court to charge the jury. 

Ist. That if they believed that defendant Wright was ap- 
pointed plaintifi’s agent, and collected the plaintiff’s money, 
and failed to account for the same when demanded, then 
the plaintiffs have made out their case: and without some 
legal excuse on the part of the defendant, the plaintiff must 
recover. 

2d. That it is incumbent on the defendant, he having 
set up theft as his excuse for not accounting, to prove that 
a theft was committed; and that Wright was not guilty of 
negligence or want of ordinary care, by reason of which 
said theft was committed, and in default of such proof the 
plaintiff must recover. 1. That there had been a theft. 2. 
That it was committed without ordinary negligence or 
carelessness on the part of Wright, to make the defence avail- 
able. For if they should believe, that no theft had been 
committed, or that if committed, Wright had not used all 
the precautions ordinarily pursued in relation to the parti- 
cular business in which he was employed, and according to 
the usages of the place and the circumstances of the times 
within which the business was transacted, then the defence 
fails, 

These instructions were given. The third request was fe- 
fused; it is needless therefore to notice it; and for giving the 
foregoing charges the defendants by their counsel excepted. 

Defendants counsel then requested the Court to charge the 
jury: that the Court having ruled, before the case was sub- 
mitted, that the plaintiff should announce whether they would 
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seek a recovery upon the ground that Wright had feigned a 
burglary, himself being guilty; and that in that event they 
must amend their writ to that effect, and the plaintiffs hav- 
ing failed to announce or amend, the jury are not at liberty 
to consider the question of the liability of the defendants 
upon the ground that Wright stole the money and feigned a 
theft to cover the fraud; which request the Court refused to 
give, but instructed the jury in lieu thereof: that the Court, 
acting on the suggestion in the decision of the Supreme 
Court in this cause, ruled in the opening, that the plaintiff, 
if he intended to introduce proof that Wright had stolen the 
money himself, must so allege in his writ. He could then 
offer direct and affirmative evidence to sustain the averment 
thus made, otherwise he would not be allowed to introduce 
proof to that point. Counsel for plaintiff replied, that he 
would rely alone upon his declaration as it then stood ; and 
the Court considered that counsel for plaintiff had confined 
himself to this course during the progress of the cause. 

It was the opinion of the Court, that to entitle the plain- 
tiff to recover, it was only necessary that he should prove in 
the first place the agency and its character; that the money 
was received by the agent, and that he failed or refused to 
account for it, or to give a legal excuse therefor; that if 
Wright was unable to respond from facts which constitute 
a good excuse, it was for him to allege and prove this to 
the satisfaction of the jury, and that it was competent for the 
plaintiff to rebut this exculpatory proof, without amending 
his declaration. 

To all of which defendant by his counsel excepted. 

Whereupon the jury retired and returned a verdict for the 
plaintiff for ten thousand dollars, the full amount of the pen- 
alty of the bond. 

It is obvious that counsel for defendant had no right to 
make the call upon the Court which they did in the opening 
of the cause. It is equally so, that the Court had no right 
to make the requisition which it did, upon plaintifi’s coun- 

VoL, XXI 23 
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sel. His writ contained his cause of action. If it was good 
in law and sustained by proof, he was entitled to recover ; 
if otherwise, it was his misfortune. He properly, therefore, 
stood upon all his rights under the pleadings; still the 
call was made. The plaintiff refused to amend, and by re- 
ference to his, declaration, it was apparent that he sought a 
recovery, alone, upon the ground that Wright had failed to 
account for the $18,121 76 cents, collected by him ; having 
established his demand, he closed his case. The defendant 
then sought to relieve himself from liability by showing that 
the money had been stolen from him without legal fault on his 
part. The plaintiff cross examined the defendant’s witness- 
es to make it appear that the facts did not excuse him. The 
Court was requested by plaintiff’s counsel to give instructions 
to the jury, not involving in the remotest manner the moral 
character of the defendant; and thereupon defendants’ coun- 
sel asked the Court to charge the jury, that under the facts 
which had transpired at the opening of the cause, they were 
not at liberty to consider the question of the liability of the 
defendant upon the ground that he stole the money himself, 
and feigned a burglary ,to cover the theft; and for refusing 
to give this charge, the Court is accused of inconsistency in 
its rulings, and counsel claim to have been surprised! That is 
to say, notwithstanding the jury are convinced from the tes- 
timony of the defendants’ witnesses, that he robbed himself, 
and that the plaintiff’s money is still in his hands; yet the 
jury are bound to believe that it was stolen by some one 
else, because the plaintiff has not charged Wright with the 
robbery in his writ! Suppose the proofs, instead of excu!- 
pating, did most manifestly inculpate Wright as the culprit 7 
Is it possible that the jury were to shut their eyes and close 
their ears, and say in effect by their verdict—True, Wright 
received the money, and in attempting to show that he was 
robbed by others, he has satisfied us that he himself was the 
author of the feigned burglary; still we cannot so find, and 
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consequently must return a verdict for Wright, and the plain- 
tiffs must lose their money. 

If we understand the legal import of the record before us, 
this is the precise position which the defendant occupies. 

The suggestion from this Court, that if the plaintiff did 
not rely upon the mere failure to account, but upon the theft 
of the agent, he should amend his declaration to that effect, 
was inconsiderate and absurd. (And I can take this liberty, 
being myself the author of it.) For it was not a supposable 
case, that the plaintiff should be guilty of the folly of aban- 
doning a ground of recovery, so simple and obvious as the 
one which he occupied, namely, the mere failure to account, 
and assume voluntarily another so beset with difficulty and 
danger. The attorney of the plaintiff had the good sense to 
see this; still the proposition was legally correct. And the 
Circuit Judge rightly interpreted it, and directed the trial ac- 
cordingly. And I am at a loss to comprehend, how it or the 
rulings of the Court under it, should have misled any body. 

It is asserted in the argument that a cloud of witnesses 
were in attendance on the Court, to testify to the good char- 
acter of the defendant. Why were they not offered? It 
constituted an essential element in the defence; it pretty 
much turned upon it. The assault upon the bona fides of 
Wright’s defence, indicated upon the cross examination of 
of his witnesses, was highly suggestive of the necessity and 
importance of this testimony; and above all, why, when 
by the charge of the Court, the eyes of counsel were opened, 
did they not then move to introduce this proof, or move to 
continue the cause on the ground of surprise, and misun- 
derstanding? Why wait to be instructed of its necessity by 
the finding of the jury? 

This case in our judgment, does not come up to the rule 
as laid down in the 3. Graham on New Trials, p. 168, and 


elsewhere. 
Judgment affirmed. 














SUPREME COURT OF GEORGIA. 





Lawson vs. Virgin. 








No. 71.—Joun F. Lawson, plaintiff in error, vs. J. A. & S. S, 
Virein, defendants in error. 


When it is admitted that a debtor is utterly, hopelessly and irretrievably insoi 
vent, and that the only means of obtaining payment is by the appropriation of 
his interest in a deceased ancestor's estate, and that this remedy will be una- 
vailing, unless the administrator is enjoined from settling with the debtor and 
paying over to him his distributee share: Chancery will interfere and grant 
an injunction, notwithstanding no judgment at law has been established. 


In Equity. Decision by Judge ALLEN, at November Term, 
1856, of Bibb Superior Court. 


This bill was filed by J. A. & S, S, Virgin, complainants, 
against Robert Martin, aud John F, Lawson, administrator 
de bonis non, ot John Martin, deceased, and administrator of 
Eliza A. Martin. Complainants allege that said Robert 
Martin is indebted to them one hundred and ninety-five dol- 
lars, besides interest, upon a promissory note; that he is wholly 
and utterly insolvent, and has no visible tangible estate, real 
or personal ; and, (by an amendment,) that they have insti- 
tuted suit at law upon said note, now pending in Bibb Superior 
Court, the county in which Robert Martin resides, 

That said Robert is entitled to an estate or interest in the 
hands of John F. Lawson, of the county of Burke, as ad- 
ministrator aforesaid, due and coming to him as heir at law 
or distributee of said John Martin and Eliza A. Martin, more 
than sufficient to pay complainants’ demand. 

The bill prays for an account against said John F, Law- 
son, administrator as aforesaid; that he be enjoined and re- 
strained from paying said distributive share to said Robert ; 


and that he be decreed by this Court to pay the same, or as 

much thereof as is necessary, to the discharge and satisfac- 

tion of complainants’ demand against said Robert Martin. 
Detendant, John F., Lawson, demurred to this bill for 
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want of equity, and because the facts stated therein ‘farnish 
no grounds for the interposition of a Court of Equity. 

After hearing argument, the Court overruled the demurrer 
and ordered defendant to plead or answer ; to which ruling 
and decision, defendant, Lawson, excepts and assigns error 
thereon. 


McKenzie; and G, D. Tracy, for plaintiff in error. 


Srusss, Hitt & Tracy, for defendants in error. 


By the Court.—Lumpxin, J. delivering the opinion. 


Is there equity in this bill? If it be true that the debtor 
in this case is utterly, hopelessly, irretrievably insolvent, and 
that the interest to which he is entitled in the estate of his 
deceased parents is the only possible means out of which 
payment can be obtained, and that resource will be tnavail- 
able unless the administrator is prevented from settling witk. 
Martin, the distributee, and debtor of complainants, (and all 
this is confessed by the demurrer,) is not an injunction indis- 
pensably necessary? It would seem so. 

The rule is not, that equity will not interpose to assist a 
judgment at law until an execution has been issued and a 
return of nulla bona had thereon. It is broader than this. 
The legal remedies must be exhausted or pursued to every 
available extent, and this is just the case made by the bill. 
Our statute authorizes a resort to equity whenever there is 
no adequate remedy at law. None has been suggested in 
this case. None has occurred to this Court. 


Judgment affirmed. 





SUPREME COURT OF GEORGIA. 


No. 72.—Wiui1am C. Tuomas, plaintiff in error, vs. Joun G. 
Winter and others, defendants in error. 


In a suit in equity against several persons, a demurrer by a part of them, may 
be heard and determined before the others have been served with the bill. 


In Equity, from Muscogee Superior Court. Decision by 
Judge Worritt. November Term, 1856. 


This was a bill by William C. Thomas, complainant, 
against the Bank of St. Marys, John G. Winter, George W. 
Winter, Joseph S. Winter, and Joseph S. Winter & Co., de- 
fendants. 

John G. Winter and George W. Winter, two of the defen- 
dants, demurred to the bill; and after hearing argument, the 
Court overruled the demurrer, whereupon complainant’s so- 
licitor moved to enter on the minutes of the Court the fol- 


lowing order, to-wit : 


In Equity. Demurrer. 


VS. 

Joun G. Winter, THe Bank 

or St. Marys and others. _) 

After hearing the argument of counsel for complainant 

and defendants, on the demurrer filed in the above case, it is 
ordered and decreed that the said demurrer be overruled.” 


“Wittram C. Tuomas, _) 
H 
\ 
( 


Defendants’ counsel objected to this order, on the ground 
that all the defendants had not been served, and the Court 
refused to grant the order, unless the complainant show that 
all the defendants had been served. 

To which refusal and ruling, complainant excepts. 


Wixuiam Doveuerry, for plaintiff in error. 


WELLBorRN, for defendants in error. 
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By the Court.—Bennine, J. delivering the opinion. 


In this case the only question is, whether the Court below 
has the right to hear and determine the demurrer of two of 
defendants before the other defendants had been served with 
the bill. 

We think that the Cougt had this right. Parties defendants 
may sever in equity, and each may put in a separate or a 
different defence. If so, it would seem to follow as a matter 
of course, that separate defences may be determined sepa- 
rately, at least if they are such that their determination is a 
matter for the Court and not for the jury. 

Such separate determination cannot, in general, affect the 
rights of any of the other parties in the case, whether parties 
plaintiff or parties defendant. 

We say, therefore, that the Court ought to have determin- 
ed the demurrer. As to what the judgment on the demurrer 
should have been, we say nothing. 


Judgment reversed. 


4 


No. 73.—Simeon Situ, et. al., plaintiffs in error, vs. Marx 
A. Cooper, executor, and Narcissa Boykin, executrix, of 
Dr. Samvet Boykin deceased, defendants in error. 


[1.] Where there are three parties to a case, and the rights and liabilities of 
each are dependant upon a proper adjustment of the whole litigation, an ap- 
peal from a general decree in the case takes up the entire litigation and all 
the parties to it. 

[2.] Where anorder has been taken already by the complainants’ solicitor set- 
ting down the cause for trial at the next term, which is unexcepted to, it is too 
late for the defendants’ solicitor to move to dissolve an injunction previously 
granted, on account of the failure of the complainants to speed their cause. 


[3.] It is usual to take the statements of counsel made in their place as to the ser- 
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vice of amendments, notices, interrogatories Xc.; still it is the right of the 
opposite party to require the fact to be verified, if he see fit to do so. 
In Equity, from Muscogee Superior Court. Decision by 
Judge WorritL, November Term, 1856. 


Motion, on behalf of Simeon Smith and the Wrights, to 
dissolve the injunction in this cause gn the following grounds, 
to-wit : 


Ist. Because said Smith and the Wrights, did not appeal 
from the verdict and decree in this case, and that the litiga- 
tion is ended as to them. 

2d. On the ground that said complainants have failed and 
neglected to prosecute their cause with due diligence. 

3d. Because said case was continued at this term of the 
Court by complainants. 

After argument, the Court refused to dissolve the injunc- 
tion, and overruled said motion, and counsel for Smith and 
the Wrights, excepted. 


It was stated by B. Hill, Esq., attorney for complainants, 
in response to said motion, that previous to the May Term 
of this Court, he had filed an amendment to said bill, 
which was served; that said amendment was lost. That 
about twenty days before this term of the Court, he had re- 
filed said amendment and served the same on defendants, 
and that said amendment has not been answered. To which 
statement being made, counsel for defendants Smith and the 
Wrights objected. The Court received the statement; and 
counsel excepted. 


It is agreed that there is in this case an order of Muscogee 
Superior Court passed January 26th, 1856, (said Court being 
then in session,) allowing said bill to be amended. Also 
an order of said Court passed November Term, 1856, estab- 
lishing said copy amendment, in lieu of the original amend- 
ment filed 26th January, 1856; no service of said amend- 
ment was shown to have been made prior to September or 
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October, 1856. Also an order of said Court passed at No- 
vember Term, 1856, ordering defendants to answer said bill 
as amended, and on terms therein stated, setting down 
said cause for trial at the May Term, 1857, of said Court; 
and that this agreement be a substitute for the record not 
exemplified. 


JOHNSON, for Plaintiff in Error. 
B. HILL, Complainant’s Solicitor. 


James Jonnson, for plaintiff in error. 


Hor; and B. Hitt, for defendants in error. 
By the Court.—Lumpxin, J. delivering the opinion. 


It is wholly useless to recite the facts of this case for the 
purposes of this decision. They would fill a volume. 

[1.] In form there are three parties to the litigation, namely: 
the representatives of Dr. Boykin, who, together with Major 
Crawford, was the executor of Mrs. Polly W. Jenkins; the 
children of Mrs, Jones; and the children of Mrs, Wright, who 
were the daughters of Mrs. Jenkins, and legatees under her 
will. In point of fact, however, the real controversy is be- 
tween these two families. Three bills are pending in the 
Court, one at the instance of the Jones against the execu- 
tors ; one at the instance of the executors against the Jones 
and Wrights; and one at the instance of the Wrights against the 
executors and the Jones. A trial was had on all the cases, 
the whole being submitted together, and a decree rendered, 
determining the liability of the executors as stake holders, to 
each branch of the family, and consequently fixing their re- 
spective rights as between themselves. The executors were 
satisfied with the decree, as well as the Wrights, but an ap- 
peal was entered by the Jones, who prosecuted also a writ of 
error to this Court for the correction ofthe errors alleged to have 
been committed on the trial of the tri-party cause. Upon 
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motion, Maines writ of error was dinnigncd. upon the ground 
that the appeal by the Jones carried up the whole litigation, 
and that therefore the writ of error had been prematurely 
brought. 18 Ga. Rep. 281. 

Wesee no reason to change that opinion, and consequently 
overrule the first ground taken in the present bill of excep- 
tions; and that is, that the Wrights not having appealed, the 
case is ended as to them. 

[2.] The second and third assignments of error may be 
considered together. By the decree both the Wrights and 
the Jones were perpetually enjoined from the further prose- 
cution of their several bills. A motion was made in the 
Court below by the solicitor of the Wrights, to dissolve this 
injunction on the ground that the executors had failed to 
speed their cause, and that they had continued the same at 
the last November Term of Muscogee Superior Court. The 
last assumption is not warranted by the record. On the 
contrary, it does appear by the written agreement of the 
counsel of the respective parties, which accompanies the bill 
of exceptions, that, before the motion was made to dissolve 
the injunction, Mr. Hill, the solicitor for Dr. Boykin’s 
representatives, had caused an order to be passed, requiring 
the defendants to answer their bill as amended, upon the 
terms stated in the rule, and setting down their bill for trial 
at the next May Term of the Court. In other words, at 
their instance an order had already been passed to speed the 
cause, and no exception taken to it. In the face of this or- 
der, the opposite counsel comes too late with his motion to 
dissolve the injunction, because the case is not prosecuted 
with due diligence. 

[3.] As to the statement made by Mr. Hill, the solicitor of 
the executors, we hardly know what point is intended to be 
made on it. The argument is, that it should have been 
sworn to. But no such objection appears in the record. 
It is usual to take the statement of counsel in their place as 
to the service of amendments, interrogatories, notices &c. It 
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is undoubtedly the right of the opposite party to require them 
to be verified if they see fit, The Court, however, pronounc- 
ed no judgment, neither do we; but merely express this in- 
formal opinion as to the proper practice to be pursued in 
such cases, 

Judgment affirmed. 





No. 74.—Parricx Durry, plaintiff in error, vs. A. S. Ruts- 
ERFORD, and Joun E, Dawson, defendants in error. 


At a sheriff’s sale, A. bid one dollar, B. bid two dollars, A. bid three dollars, B. 
bid three dollars and a half; but the sheriff fraudulently refused to cry this 
bid, and knocked off the property to A. at three dollars. 


Held, That B. had the right to go into equity, and have the sale resumed at the 
point of his bid. 


In Equity, in Muscogee Superior Court. Decision on De- 
murrer, by Judge Worritt, June Term, 1856. 


This was a bill filed by Patrick Duffy, the complainant, 
against Adolphus S. Rutherford, sheriff, and John E. Daw- 
son, defendants, The bill alleges, that at the sale of the 
Howard Manufactory, and the buildings and machinery 
thereto attached, made by said Rutherford as sheriff, on the 
first Tuesday in April, 1853, under sundry f. fas. against said 
company, the complainant was the highest and last bidder 
for said property, he bidding three dollars and fifty cents 
therefor, but that the sheriff knocked down the said proper- 
ty to said Dawson, whose bid was only three dollars, 

The bill alleges that complainant demanded that titles for 
said property should be executed to him, that he had made 
a tender of the amount of his bid, but that Rutherford re- 
fused to receive said sum, or to make and execute to him 
titles, 
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The bills f prays for an injunction to restrain said sheriff 
from executing titles to Dawson, and that he be compelled 
to convey to complainant. 

To this bill defendants demurred for want of equity. The 
presiding Judge sustained the demurrer, and dismissed the 
bill. 

Thereupon complainant’s counsel excepted, and assigns 
error. 


Sioan, for plaintiff in error. 


Doveuerty, for defendants in error. 
By the Court.—Brnnine J. delivering the opinion. 


The bill has in it the following statement; “during the 
time of the sale of said property, one John E. Dawson, then 
and there of said county, bid the sum of one dollar for said 
property, and your orator bid two dollars for the said proper- 
ty, and John E. Dawson bid three dollars for said property, 
and your orator bid three dollars and fifty cents for said pro- 
perty, which last bid of your orator for the said property, the 
said Rutherford did not and would not cry, and totally and 
fraudulently disregarded your orator’s bid; and the said 
property was, by said Rutherford, knocked off to John E. 
Dawson, at the price and sum of three dollars,” 

In this statement is contained the whole of the complain- 
ant’s case. And the question is, what rights did he acquire 
by virtue of the facts set forth in the statement? 

He did not acquire the absolute right to the property, be- 
cause the sheriff never assented to his bid; and because it 
is not certain, that if the sheriff had assented to the bid, and 
cried the bid, it would have remained the highest bid. If 
the bid had been cried, Mr. Dawson might have made a 
higher bid. A higher bid would have subserved the inter- 
ests of both the plaintiff and the defendant in the fi. fa. 
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It is plain, that in equity, the complainant is not entitled 
to the property as yet. 

Still, itis equally plain, that he acquired some thing by 
his bid; what then was it? This manifestly: The right 
to have his bid cried by the sheriff, and after the bid had 
been cried, the right to have the property knocked off to him, 
provided no higher bid than his was made. 

Can a Court of Equity give the complainant the benefit of 
this right, by ordering the sale of the property to be resumed 
at the point of the complainant’s bid? It certainly ean, for 
aught that appears by the bill. 

And this Court thinks that a Court of Equity ought to do 
so; especially as that course might best subserve the inter- 
ests of the plaintiff and .the defendant in the fi. fa., as well 
as the interest of the complainant. 

Accordingly, the judgment of this Court is, that the title 
made to Dawson ought to be set aside, and that the property 
ought to be again exposed to sale, and offered at the bid of 
the complainant; and ought to he knocked off to him at 
that bid, provided there should be no higher bid; but if 
there should be a higher bid, or higher bids, then that it 
ought to be koocked off to the person making the highest 
bid; such re-sale to take place on a sheriff’s sale day, and af- 
ter the usual sheriffs advertisement. 


Judgment reversed, 


No. 75.—Bens. F. Newson, plaintiff in error, vs. CALEB 
LinpsEy, administrator of Wricur Jonnson, deceased, 
defendant in error. 


A physician, who was practicing at the date of the Act, of 1547, which reviv- 
ed the Act of 1825, to regulate the Licensing of Physicians in this State, &c., 
is a qualified physician, and may collect his accounts for medical services. 
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Complaint, from Taylor Superior Court. Tried before 
Judge WorriLi, October Term, 1856. 


_ This was an action brought by Benjamin F. Newsom, 
plaintiff, against Caleb Lindsey, administrator of Wright 
Johnson, deceased, to recover an account for medical servi- 
ces rendered the deceased in the year 1853. 

The plaintiff proved that he had rendered and performed 
the services, and the value thereof; he also proved that he 
was a practicing physician and surgeon in this State, at and 
before the twenty-fifth day of December, 1847, to-wit: from 
1845, up to this time. 

Defendant demurred to said evidence as insufficient to 
sustain plaintiff’s cause of action, on the ground that plain- 
tiff had not proven a license, from the Medical Board of the 
State, to practice medicine; and moved for a non-suit. 

The presiding Judge sustained the demurrer and ordered 
a non-suit, and to this ruling plaintiff excepted. 


Hotsey; and B. Hit, for plaintiff in error. 
Wa tace; and Pou, for defendant in error, 
By the Court—McDona pn, J. delivering the opinion. 


The only point in this case is, whether the plaintiff has a 
right, as an unlicensed practicing physician to recover the 
account sued for, it being for professional services rendered. 
The Act of 1825, declares all bonds, notes, promises and as- 
sumptions made to unlicensed physicians for services ren- 
dered as a physician or surgeon, utterly void and of no effect. 
The same act contains a provision, that it shall not have any 
operation or effect upon any person then practicing medicine 
or surgery in this State, who had theretofore been a practicing 
physician in this State. In 1836, the parts of the Act of 
1825 which annulled contracts of unlicensed physicians for 
professional services, and prohibited them from practicing 
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medicine and surgery, were repealed. In 1839, the Act of 
1825 was revived and a board of physicians was appointed. 
That act contained a provision that it should not operate 
against the Thompsonian or Botanic practice or any other 
practitioners of medicine in this State. The Act of 1847 
revives the Act of 1825, and excepts from its operation the 
graduates of the Botanico-Medical College, and the licen- 
tiates of a legally established Medical Board of physicians. 
The Act of 1847, appoints and constitutes another board of 
physicians. None of the foregoing acts provides for perpet- 
uating the board, and the fact, that in each act a new board 
is appointed, is evidence that the old boards had become de- 
funct, either by the failure of the appointees to act, or to keep 
up the board by the election of new members to fill vacan- 
cies, The act of 1847 is so nearly identical with the Act of 
1839, it is difficult to conjecture, on any other hypothesis than 
that above stated, why it was passed. The Act of 1825 was 
revived in toto, and the section which excepts from its oper- 
ation and effect, physicians then practicing in this State, was 
revived with it, and the exemption from its prohibitions and 
restrictions bore date with the reviving act. The argument 
that the prohibitory clause was an existing act from 1839, 
and that its mere re-enactment could not amount to a re- 
peal of what was only affirmed by it, is plausible, but we 
think that the argument assumes what is not allowable by 
a proper construction of this legislation. It cannot be pre- 
sumed that the Legislature acted without consideration, and 
re-enacted a law which was of full force. To judge from 
the acts themselves, as they appeared on the statute book, 
the Act of 1825 was of full force, because the Act of 
1839 had revived it. But although revived, the board of 
physicians therein named were not re-appointed, but the Act 
of 1839 appointed a new board in their stead. There is no 
evidence that the board of physicians appointed by this last 
act, ever accepted, or continued to act if they did accept. 
The presumption is, that they did not, and the Legislature 
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considering that the Act of 1839 had become obsolete, in 
1847 re-enacted the Act of 1825. The same purpose and 
policy which prevailed in 1825, we will presume, controlled 
the Legislature in 1847, in respect to practitioners of medi- 
cine and surgery, who had not had an opportunity of an ex- 
amination by a board of physicians. If the Act of 1825 
was revived, it was revived as a whole, and so construing it, 
physicians who were practicing at the date of the revival 
Act in 1847, are qualified physivians and their accounts may 
be collected. The plaintiff in error was a practicing physi- 
cian at the date of the act, and is entitled to collect his ac- 


count. 
The non-suit awarded in the Court below must therefore 


be set aside, and the case be reinstated and stand for trial. 


Judgment reversed. 





No. 76.—Rozsert KB. Murpock, plaintiff in error, vs. Mary 
Mituer, defendant in error. 


7 
The legality of the possession of lands, &e. in proceedings under the Act of 
14th February, 1554, to protect the owners of lands or tenements against in- 
truders, Wc. depends on the legality of the original entry. 


Summary Proceeding, for recovery of land, in Muscogee 
Superior Court. Tried before Judge WorriLL, at December 
Term, 1856. 


This was a proceeding under Act of 1853-4, to recover by 
summary remedy, the possession of a house and lot in the 
City of Columbus. 

Plaintiff, Murdock, offered in evidence a deed from Fred- 
erick Miller to Lewis M. Durr, for the lot in controversy, 
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dated 31st January 1853; also a deed from Durr to the plain- 
tiff, dated 16th March 1854. 

George W. Spencer, the brother-in-law of plaintiff, testified 
that in a conversation between plaintiff and Frederick Mil- 
ler, about the last of March or 1st of April, 1854, Miller was 
to occupy the house for the balance of the year to 1st Janu- 
ary, 1855; that a sum was agreed upon to be paid by Miller, 
amount not recollected, but thinks it was $100. Miller died, 
leaving a widow, the defendant Mary Miller, who resided on 
the lot in controversy. In the conversation referred to, wit- 
ness says that something was said by Miller about a redemp- 
tion of the property, does not remember what it was, but 
thinks that plaintiff did not assent to the proposition, what- 


ever it was. 

Plaintii? closed, and defendant moved to dismiss the pro- 
ceedings on the ground that the statutory remedy did not 
apply to a case like this; which motion the Court sustained, 
and dismissed the proceeding. 

To which counsel for plaintiff excepted, and thereon as- 


signs error. 


Moses, for plaintiff in error. 


Tuomas, for defendant in error. 


By the Court.—McDona tp, J. delivering the opinion. 


The Act under which this proceeding was instituted, 
(Pamphlet 1853-4, page 52,) provides remedies. for land- 
owners against intruders and against tenants at will, or suf- 
ferance, or in any other way, where there is no contract for 
rent. The three first sections of the act prescribe the reme- 
dy against intruders, and it was under these sections that the 
plaintiff in error proceeded in this case. 

He made his affidavit that the land was in possession, of 
the defendant, who did not, in good faith, claim a right to 
the same, and refused to abandon the possession. Au affi- 

VOL. XxI. 24 
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davit was made by the defendant before the Sheriff, in which 
she admitted the possession, but deposed that she did in 
good faith claim a legal right to the possession. On this 
affidavit of defendant, an issue was formed. 

From the evidence submitted to the jury, it appeared that 
the entry of the husband of defendant, Mary Miller, on the 
land was lawful, that he was on it under a contract for rent, | 
and, as the witness stated, that he left a widow, the defendant, 
the presumption is that he died and she continued to occupy 
the premises. 

The legality of the possession when the party proceeds 
under the three first sections of this Act, must depend.on the 
legality of the original entry; for if there is a holding over 
only, the statutes provide other and ample remedy. The 
body of the Act must be so construed as to give a remedy 
against intruders, as the caption of the Act indicates to have 
been the intention of_the Legislature ; so the Court below 
ruled, and we affirm his judgment. 


Judgment affirmed. 


No. 77.—Exisau Cook, Plaintiff in error, vs. THacxer V. 
Wacker and others, defendants in error. 


Parties,.though provided for in a marriage settlement, if they are not parties to 
it, nor heirs at law of parties to it, and are not embraced within the scope of 
the marriage consideration, cannot have it reformed in a Court of Chancery. 


In Equity, from Harris Superior Court. Decision by 
Judge Worritt, April Term, 1856. 


oe 


Motion to amend complainants’ bill and to reform mar- 
riage settlement. 








MACON, JANUARY TERM, 1857. 371 


Cook vs. Walker. 


The original bill was brought by complainants to enforce 
their rights and recover a very large estate, which they claim- 
ed under and by virtue of the following marriage settlement : 


“ Grorera, Harris County: 

Whereas, a marriage is about to be solemnized between 
Elijah Cook and Mary V. Walker, both of the county of Har- 
ris and State of Georgia; and whereas, the said Mary V. is 
possessed, in her own right, and as of her own property, of a 
large amount of property—consisting of lands, negroes and 
stock of all kinds, money and choses in action, and it is de- 
sired and agreed between the said Elijah Cook and the said 
Mary V. Walker, that she, the said Mary V. should have the 
entire control, rents, issues and profits resulting from and 
srowing out of the said property, and that the title to said 
property should vest and be in some proper person, for the 
use, benefit and control of the said Mary V. Walker. Now 
this indenture, made and executed this 18th November, 
1834, between Mary V. Walker and Elijah Cook, her intend- 
ed husband, of the one part, and William G, Walker, of the 
county of Harris and State aforesaid, of the other part— 
Witnesseth, that the said Mary V. Walker and Elijah Cook, 
for and in consideration of the said marriage, about to take 
place and be solemnized, have bargained, sold and conveyed 
unto the said William G. Walker, (all the property specify- 
ing it,) whether in her possession now, or which may here- 
after come into her possession, together with the increase of 
the negroes and the stock, of whatsoever kind it may be. 
Also, all the property which she may hereafter become en- 
titled to, by descent or distribution, from any person related 
to her, or by purchase, or by will or gift, from any person 
whatsoever, together with its increase. 

To Have and to Hold the said property, with its increase, 
to Wm. G,. Walker, the said trustee, to and for the following 
uses and trusts, to-wit: that the said Mary V. Walker is and 
shall be entitled to take and keep possession of the same or 
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any part thereof, and to appropriate the rents, issues and 
profits, in any and every way she may think proper; and 
that she may and shall be at liberty to sell and dispose of 
and to give away, either by deed, will or otherwise, all or any 
part of the same, as she may think proper. And the said 
trustee shall be bound to join in said conveyance except by 
will, (which she may sign alone,) to any person or persons to 
whom she may desire it to be made, upon her application,. 
in writing, to said trustee. And that the said Mary V. Wal- 
ker may and shall have the entire managemeut and contro! 





of all the said property, unrestrained, by either the said trus- 
tee or her intended husband, Elijah Cook. And in case the 
said Mary V. Walker should die without making any dispo- 
sition of the said property, then, the said property, which 
inay belong to her, at the time of her death, shall be divided 
among her children, if there be any then living ; and in case 
there be ne children, nor issue of children, living at her death, 
oie io be divided among her mother, brother and _ sisters, 

are and share alike. The issue of a brother or sister, t 
aie in the place of its father or mother.” (The deed then 
provided for the selection of another trustee, by Mary 
Walker, in certain contingencies, and was signed and attested 
properly.) 

The said Mary V. departed this life without leaving chil- 


dren, and without disposing of said property by will or oth- 
‘wise, and lett her husband, Elijah Cook, the defendant, 


) 
} 
} 
Hie 


urviving her, who after her death continued to hold pos- 
ession of all the estate contained and mentioned in said set- 

iment, and claimed and asserted on absolute unconditional! 
rightand title in and to the same. Complainants, as brothers 
iid sisters and the descendants of brothers and sisters of the 


iS 1 1 
' 


said Mary V., filed their bill in Chancery against him for the 
recovery of the le property. 
Defendant, Cook, met the bill by demurrer on the circuit, 


id the presiding Judge overruling the same, Cook excepted 
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and carried the case to the Supreme Court. This Court re- 
versed the decision of the Court below, and held that said 
marriage settlement created or vested no right or interest in 
said complainants, but that the whole estate passed to the 
defendant, under the terms, provisions and limitations of said 
deed. . 

The plaintiffs, then, in the Court below, moved an amend- 
ment to their original and supplemental bill, for the purpose 
of having said settlement reformed and corrected, so as to ex- 
press the true intention and meaning of the parties thereto. 
Said amendment alleging and charging that it was the in- 
tention and agreement of the parties, and so they intended 
to express in said marriage contract, that said Cook should 
take no interest in said estate, but the same, at the death of 
said Mary V., was to go to her issue, if she left any, and if 
not, then to her brothers and sisters. 

Defendant Cook objected to the amendment, and after ar- 
gument and consideration, the Court allowed the amend- 
ment, and defendant, by his counsel, excepted, and tenders 
his bill of exceptions. 


SeaBorn Jones; and James N, Ramsay, for plaintiff in 


error. 
Witiram Doveuerry, for defendants in error. 
By the Court.—McDona tp, J. delivering the opinion. 


Mrs. Cook took a fee under the deed of settlement. The 
zift or settlement over of the remainder is inconsistent with the 
estate in fee which she holds. There can be no such remain- 
der. Cook vs. Walker et. al., 15 Ga. Rep., 459. That is, the 
deed of settlement as it stands, The bill alleges that the 
deed as written does not express the intention of the parties ; 
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sets forth their intent and asks that it may be reformed to 
conform thereto and be enforced as reformed. 
The parties to the settlement are not moving in this case, 


nor is either of them. The complainants are the brothers 
and sisters and their personal representatives, and are they 
who take nothing under the settlement as it stands. They 
allege that the parties to the agreement conveyed the property, 
in trust, to be held by the trustee for the sole and separate 
use of Mary Walker, the wife, during her natural life, with 
the power of managing and controlling said property, free 
from any restraint and control of her intended husband, 
the said Elijah Cook, with the power alone of disposing of 
said property by will, and of appointing to whom said trustee 
should convey said property during her natural life, and in 
the event the said Mary should die intestate and without 
making such an appointment, that the same should, at her 
death, become the property of and belong to the children of 
said Mary, ifany, and if none, then to the mother, and brothers 
and sisters, and representatives—to-wit: children, with the 
rents and profits and the increase of the same. They allege 
that the contract, when written, was intended to speak the 
before stated sese, meaning and understanding, which are 
not correctly expressed in the agreement as drawn, but on the 
contrary, the writing is a wholly distinct contract or agree- 
ment and gives the property of the said Mary, its increase 
and its profits to the said Elijah Cook, and defeats the limi- 
tation over to complainants, directly in the face of and con- 
trary to the aforesaid explicit and well understood intention 
of the said Mary and Elijah, agreed on before marriage, &c. 
This, with the prayer as above stated, is the complainants’ 
case. 

The marriage settlement, which they apply to the Court 
of Chancery to reform, embraces them within its provisions, 
but it is expressed in such terms that they can never take a 
benefit under it. It is insisted that though no valuable con- 
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sideration moved from them by which the settlement might 
be supported, yet the party from whom the consideration 
proceeded did intend to provide for them, that they are there- 
fore within the consideration of the contract, and a Court of 
Chancery, if the writing be so unskilfully drawn or executed, 
as not to secure to them the rights intended, will reform it. 

This position, whatever opinion may be entertained of it 
as sustained by reason, is not supported by authority. The 
great principle, which is well settled, that a valuable conside- 
ration is requisite to put a Court of Equity in motion, inter- 
poses against the plaintiffs. The reply to them by the Court 
is, that neither you, nor any person under a natural or moral 
obligation to provide for you, contributed to the considera- 
rion of the contract whose defects you propose to heal, and 
you cannot, therefore, be heard. Parties between whom 
there is a valuable consideration, may covenant to do an act 
beneficial to a stranger, and yet that stranger, however strong- 
iy he may have been regarded by the parties, cannot enforce 
the contract. Colyear vs. Mulgrave, 2 Keene, 81. Thecom- 
plainant in that case was a natural child endeavoring to en- 
force in Equity, the covenants of her father to transfer the 
sum of £20,000, to a trustee. for the benefit of herself and 
three sisters, also natural daughters. The Court held, that 
being natural children, their claim was founded on no con- 
sideration either valuable or meritorious, and was entitled to 
no relief. See also Hill vs. Gomnae, 1 Beaven 540. They 
were volunteers, The settler, according to the ethics of the 
laws of England, was under no natural or moral obligation 
to provide for them. On that account, although they were 
special beneficiaries under the deeds, they were strangers to 
the covenants for their benefit and were not allowed to en- 
force them. In thecase of Osgoodvs. Strode, Lord Maccles- 
field stated the rule to be “that the marriage and marriage 
portion support only the limitation to the husband and wife 
and their issue, this is all that is presumed to have been stipu- 
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lated for by the wife or her friends.” 2 Peer Williams 225, 
Hence, a Court of Equity would reform or decree a specific 
performance of a marriage agreement at the instance of the 
husband or the wife, or the issue, and the heir at law of either, 
but not at the instance of any one else. It would decree, at 
the instance of the husband or wife, because they are parties, 
and of the issue, because they are embraced within the 
scope of the marriage consideration. It would decree at the 
instance of the heir at law of either of the parties who would, 
if in life, be entitled to enforce it, not because he was within 
the contemplation of the parties when they entered into the 
agreement, but because if the agreement had been carried 
out he would have been entitled as heir at law on the death 
of the party. Ifa party, entitled to move in the matter, ap- 
ply to a Court of Equity to reform or enforce the contract, 
the Court will enforce it as a whole, in favor of all who were 
intended to be embraced within its provisions, whether they 
come within the influence of the settlement or not. Such 
was the case of Davenport vs. Bishop. In that case, the 
husband, on the death of the wife without children, applied 
to the Court to have the contract performed. The wife had 
a power of appointment, in that case, which was never exer- 
cised, and the husband, on surviving, was entitled to a life 
estate with remainder to a niece of the wife. The question 
was whether the decree of specific performance should be 
confined to the’ life estate of the husband, or extend to the 
provision for the niece, who was also dead. It was held that 
the subject being before the Court, and no creditor objecting 
to the decree in favor of the niece, the whole should be per- 
formed. 2 ¥. & Call. Chan. C. 451. But that authority 
does not support this case. A party to the contract compe- 
tent to ask for the enforcement of it was plaintiff, and the 
Court having possession of the entire matter would enforce 
it as a whole or not at all, The objection here is, that the 
complainants not being within the scope of the marriage con- 
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sideration cannot move at all. Such, however, was not the 
decision of the Judge below, and we reverse his judgment. 
The complainants are not entitled to the relief they ask. 
They are not parties to the agreement, they are not the issue 
of the marriage, and they are not the heirs at law of the 
wife. The husband is her heir at law. Codd 294. 


Judgment reversed. 


No, 78.—ZACHARIAH CuHILpERs, and others, plaintiffs in er- 
ror, vs. Joun Curipers, defendant in error. 


\ bequest expressed in these words; **To my daughter Nancy Childers, I give 


and bequeath my negro girl Clarissa, which property I give to Nancy Chil- 
ders, the wife of John Childers. of this County, and at her death to the heirs 


of her body, with her inctease.” vest an absolute title in the first taker. 


Trover, in Talbot Superior Court. Tried before Judge 


WorrILL, at September Term, 1856. 


This was an action of trover, brought by the children of 
Nancy Childers, deceased, late wife of John Childers, against 
the said John, for the recovery of a negro woman named 
Clarissa and her four children, Harriet, Kenah, Solomon and 
Simeon. 

Plaintiffs proved that they were the children of Nancy 
Childers—the death of said Nancy—and thatthe slaves were 
in the possession of the defendant, the husband of said Nan- 
ey, and father of plaintiffs,and that he had converted said 
negroes to his own use. 

Plaintiffs further introduced in evidence the will of John 
Hamock, deceased, under the eighth clause of which will, 
they claimed the negroes. The defendant, as the husband of 
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said Nancy, claimed them as his absolute property, under 
the same clause. 

The following is the eighth clause of said will, to-wit: 

“8. To my daughter Nancy Childers, I give and bequeath 
my negro girl Clarissa, which property I give to Nancy Chil- 
ders the wife of John Childers, of this county, and at her 
death to the heirs of her body, with her increase.” 

The will was dated 24th August, 1843. 

The presiding Judge charged the jury, that the eighth 
clause of this will created an absolute estate in John Childers, 
the husband, and did not vest a remainder in the plaintiffs, 
the children of said Nancy. 

To which charge plaintiffs’ counsel excepted, and thereon 
assigh error. 

The jury, under the charge of the Court, returned a ver- 
dict for the defendant. ° 


WELLBoRN; and Jounson & Stoan, for plaintifis in error. 
Pov & Hirt, for defendant in error. 
By the Court——McDonatp, J. delivering the opinion. 


This clause must be interpreted as it stands, without aid 
from any other part of the will. The words, “at her death,” 
used by the testator cannot vary the legal and technical 
meaning of the words, “heirs of her body.” It is the same 
thing as if he had said that “I giveZand bequeath my ne- 
gro Clarissa and her increase, to my daughter Nancy Chil- 
ders, and the heirs of her body.” In{each case, if the will 
could be permitted, by the law, toztake effect, the daughter, 
Nancy Childers, would take an estate for life in the proper- 
ty; in each case the heirs of her body would take a vested 
remainder, to take effect in possession at her death, and the 
property would lineally descend, as long as there were lineal 
descendants; and in each case, on the failure of lineal des- 
cendants the property would revert to the testator, and his 
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heirs at law would be eutitled to it. This would certainly 
be the efiect, per formam doni, if legal etiect could be given 
to it. None of the cases decided by this Court, cited by the 
counsel for plaintifi’s in error, apply to such a case. The 
case of Carlton and Carlton vs. Price 10 Geo, 495, ap- 


proaches it more nearly than any other. The words used 


by the testator there, were, “I give and bequeath to my son 
Robert N. Carlton, during his natural life, and at his death 
io the lawtully begotten heirs of his body, the following pro- 
perty, &c., &e. Nevertheless, if the said Robert N. Carlton, 
shall die without an heir, then, it is my desire that the above 
described and named negroes and their increase be set free 
at his death.” 

In that case there was a limitation over. In the case be- 
fore us there is no limitation over, but the stream runs on in 
its unobstructed course, with no limit fixed to its downward 
progress. Its direction is marked out, and nothing more. It 
will be remarked that in the clause in Mrs. Carlton’s will, 
the terms, “at his death,” occurtwice. If the will had stop- 
ped at the first part of the clause, where these words are first 
used, it would have been an analogous case to this; but the 
words on which the Court puts its decision, occur afterwards, 
and manifestly indicate a period of time at which the heirs 
of the body of Robert Carlton are to be looked for; because 
if he dies without an heir, says the testatrix, ¢hen, it is my 
desire that the above described and named negroes. be set 
free at his death. The Court could not, against such an un- 
equivocal expression of intention by the testatrix, have held 
that she intended to fix the property for all the future in a 
particular line of descent. So much for the cases determin- 
ed by this Court. 

We will refer to a case or so, decided in England. The 
case of Jones vs. Morgan, arose upon a will devising his 
estate to trustees to raise money to pay his debts, and after 
payment of the same, then to stand seized to his younger son 
Edward for life, without impeachment of waste, and from 
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and after his decease, to the use and behoof of the heirs, 
male, of the body of his son lawfully begotten, severally, 
respectively and in remainder, &c., &c., and for default of such 
issue, to the use of his eldest son William, for, and during 
the term of his natural life, (with.the same limitations as in 
the foregoing devise to Edward.) Edward died unmarried, 
A question arose as the kind of estate William took. The 
Lord Chancellor in delivering his opinion said; “ By all the 
cases, where the estate is so given, that after the limitation to 
the first taker, it is to go to every person who can claim as 
heir to the first taker ; the word heirs must be a word of limi- 
tation.” It was insisted, in that case, that the testator meant 
the first estate to be an estate for life. In regard to that, the 
Chancellor remarked; “I think the argument immaterial, 
that he, the testator, meant the first estate to be an estate for 
life. I take it that in all cases, the testator does mean so ; 
I rest it upon what he meant afterwards.” In that casevit 
was held, that William took an estate tail. This case was 
cited approvingly in the case of Douglas vs. Congreve, 1s/ 
Beavan 71. That was a devise of rea! estate, but by our 
statute of 1821, if in this State a will of personalty is ex- 
pressed in such terms as, by the statute de donis condition- 
alibus, would create an estate tail, if it were realty, the firs 
taker takes a fee in the property. 

It is unnecessary to put this case on our statute. The 
natural,legal import of the words heirs of the body, is that 
they are words of limitation, and create an estate tail, and 
when the line of descent runs out, the heirs entitled to the 
property are to be looked for, not through the first taker, but 
through the grantor. The estate reverts to his heirs. If our 
statute were out ofthe way, there are no superadded words to 
warrant a different construction. The marital rights of the 
husband, of course, attached. 


Judgment affirmed. 
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No. 79.—TueE Orricers or Harris Supertor Court, plaintiffs 
in error, vs. THackER V. WALKER, defendant in error. 


A party complaining of error must pay all costs that have accrued up to the 
time of filing his exceptions, and if he fail to do it and the Clerk issue exe- 
cution against him, although in the mean time he has obtained a reversal of 


the judgment, he cannot arrest the execution by affidavit of illegality. 


Illegality, from Harris Superior Court. Decision by Judge 
WorriLL, April Term, 1856. 


The question in this case arose upon the following facts 
and proceedings : 


A bill was filed by Walker, defendant and others, against 
Cook, to which he demurred, aud the demurrer overruled by 
the presiding Judge, and upon error to the Supreme Court, 
the judgment of the Court below was reversed. 

At a subsequent term of the Harris Superior Court, it was 
dered and adjudged that said judgment of the Supreme 
Court be entered on the minutes of that Court as the judg- 
inent thereof. That said demurrer be allowed, and that the 
complainant’s bill be dismissed, It was further ordered that 
said defendant recover his cost. 

To this judgment, exception was taken and the Supreme 
Court reversed the same. Pending the case in the Su- 
preme Court, the fi. fa. for cost was issued against Walke: 
for $1,091.66, and defendant filed his affidavit of illegality, 
on the ground that the judgment on which it issued having 
been reversed by the Supreme Court, the same was pro- 
ceeding illegally. 

The Court sustained the illegality, and the officers of Court 
excepted. 


Seaporn Jones, for plaintifis in error. 


WitiraAm Doveuerty, for defendant in error. 
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By the Court.—McDonaxp, J. delivering opinion. 


The party complaining of error in the cause on which the 
Clerk issued execution for costs, having failed to pay them, 
according to the statute, on taking exceptions to the judg- 
ment of the Court, the cause came to this Court and was 
heard, notwithstanding the costs had not been paid, and the 
judgment of the Court below was reversed. The Clerk issued 
his execution for the amount of costs which was due at the 
time the exceptions were taken and which ought to have 
been paid within the time prescribed by law, and one of the 
defendants filed an affidavit of illegality on the ground, 
amongst others, that the judgment on which the said execu- 
tion was issued and is founded, has, since the issuing of the 
same, been reversed and set aside. The fourth section of 
the act organizing this Court, requires the party excepting to 
the decision or judgment of the Circuit Court to pay all costs 
which may have accrued. If he fails to do this, the Clerk 
has a right to issue his execution for them. He is responsi- 
ble to the other officers of Court for their costs. The officers 
of Court are no parties to the judgment of reversal. If, on 
the judgment as rendered in the Court below, a party defen- 
dant pays the principal and interest to the party, instead of 
giving his bond under the act, and pays the costs, on the re- 
versal of the judgment he may recover back the amount he 
paid the plaintiff on the judgment, but cannot recover from 
the Clerk the amount paid him. He cannot arrest the col- 
lection of money which he ought to have paid by affidavit of 
illegality. The reversal of the principal judgment does not 
vacate the judgment for costs due the officers and not the 
party. 


Judgment reversed. 
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No. 80.—Apotruus S. Ruruerrorp, plaintiff in error, vs. 
Rosert E, Dixon, administrator, &c., defendant in error. 


Assumpsit, in Muscogee Superior Court. Decision by 
Judge WorritL, November Term, 1856. 


This was an action by Adolphus S, Rutherford, who, at the 
time of the issuing of the writ, was sheriff of Muscogee 
county, against Robert E. Dixon, administrator, &c. 

Before going into the trial, defendants counsel made a 
motion to dismiss the case, on the ground that the process 
was not directed to the Coroner of said county, and the sher- 
iffs of the adjoining counties. 

Plaintiff's counsel moved to amend so as to insert the 
words “ and to the sheriffs of the adjoining counties.” The 
Court refused to allow the amendment, and granted the mo- 
tion dismissing the action, and plaintiffs counsel excepted, 
and assigns error. 


Dovenerty, for plaintiff in error. 


Jones & Jones, for defendant in error. 


By the Court.—McDonatp, J. delivering the opinion. 


It was stated in the argument in this Court, and admitted 
as a fact, that the sheriff of the county of Muscogee was in- 
terested in this case. The process was directed to the Coro- 
ner of the county. When the cause was called for trial, the 
defendant’s counsel moved to dismiss it, because the process 
was not directed to the Coroner of Muscogee county, and 
the sheriff of the adjoining counties. The plaintiff’s coun- 
sel moved to amend the process by adding the words “and 
to the sheriffs of the adjoining counties.’ The Court be- 
low refused to allow the amendment and sustained the mo- 
tion to dismiss the plaintiff’s case. This decision is excep- 
ted to and error is assigned thereon. 
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i SS $e iain 


The Act of 1840, Cobb 473, directs all original process 
issued by the Clerks of the Superior or Inferior Courts, when 
the sheriff who ought to serve the same is interested, to be 
directed to the Coroner of the county in which the sherifi 
may reside and tothe sheriffs of the adjoining counties, and 
that they be served and returned by the Coroner or the sher- 
iif of any one of the adjoining counties, at the option of the 
plaintiff. This act is directory and for the benefit of plain- 
tiffs, and intended to afford them the means of having their 
cases brought into Court. The process was directed to the 
Coroner. His authority to act, therefore, was unquestionable. 

ile did act; he served the defendant. The defendant ap- 
peared and answered, His appearalice was a waiver of the 
detect, if any; but we hold that the proceeding was good as 
it stands and was not objectionable, if it had been excepted 
toatany time. If the declaration and process had been 
served by the sheriff of one of the adjoining counties, direc- 
ted as it is, the objection, if before answer, might have been 
good, but even then appearance would have waived the de- 


fect. 
Judgment reversed. 


No. 81.—Vincent T. Hart, plaintiff in error, vs, Conner, & 
Taytor (for use &c.,) defendants in error. 


Received from Conner & Taylor, of Macon. five hundred dollars as an advance 


be delivered in their warehouse within thirty 


on sundry bales of cotton, to b 
days. Macon, 11th January. 1551. 


(Signed.) VINCENT T. HART. 
Held, That this instrument is nothing more nor less than a due bill for money 
loaned. 
Assumpsit, in Marion Superior Court. Tried before Judge 


Wornri Lt, at September Term, 1856. 
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This was an action brought by Conner & Taylor, plaintiffs 
below, against Vincent T. Hart, defendant below, upon the 
following instrument : 


“Received from Conner & Taylor, of Macon, five hundred 
dollars as an advance on sundry bales of cotton, to be de- 
livered in their warehouse within thirty days. 

Macon, 11th January, 1851. 

VINCENT T. HART.” 


Defendant’s counsel objected to the admission of the in- 
strument as evidence, on the ground that the same was void 
as a contract, for want of certainty in not stating the number 
of bales of cotton or the value of the same, and because it 
did not of itself show any cause of action against the defen- 
dant, which objection was overruled by the Court and the 
instrument read to the jury, to which ruling defendant ex- 
cepted and assigns error thereon. 

The plaintiff introduced no further testimony. 

Defendant introduced no testimony, but requested the 
Court to charge the jury that plaintiffs were not entitled to 
recover on the said evidence alone ; which charge the Court 
refused to give. To which refusal defendant excepted and 
assigns error thereon. 


Bianrorp & Crawrorp; WeELLBoRN; JoHunson & SLOAN, 
for plaintiff in error. 


Srusss & Hitt, for defendants in error. 


By the Court.—Lumrxiy, J. delivering the opinion. 


We see no error in the judgment of the Circuit Court. 
The contract in this case was sufficiently certain. It really is 
nothing more nor less than a due bill for money loaned, It 
was an advance, to say the most of it, by Conner & Taylor 
for five hundred dollars to Hart upon the faith of cotton to 
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be forwarded to them in thirty days by the defendant, If 
not immediately due, it certainly was at the end of the thirty 
days. It is for Hart to plead and prove payment in cotton 


or otherwise. 
Judgment affirmed, 


No. 82.—Levi B. Smiru, executor, plaintiff in error, vs, 
Witiiam S, Jonson, defendant in error. 


C. W. 3S. bequeaths to C. an equal share of his estate, with each of his other 
children for her own separate estate, and the same shall vest in and be 
held in trust by L. B.S., tor the sole and separate use, benefit, estate and 
support of said C. and her children, for, and during her natural life, and at her 
death shall be equally divided between her children, share and share alike; 
the same shall not be subject to the payment orsatisfaction of any debt, con- 
tract or obligation of the husband she may hereafter intermarry. C. marries, 
and dies without having had a child. 

Held, that an absolute estate passed to C., no part of which was divested, and 


that her husband was entitled to it. 


Trover, in Taylor Superior Court. Tried before Judge 
Workri_t, at October Term, 1856. 


Charles W. Smith died testate about the year 1848, and 
appointed Levi B. Smith and Joseph Pou, his executors ; 
Levi B. Smith alone qualified. One of the legatees in said 
will, Catharine Smith, intermarried with William S, John- 
son in the year 1852, and died the following year, leaving 
no child surviving her. The negroes, which are the subject 
of this action, went into the possession of said William S. 
Johnson and his wife Catharine, a short time after their mar- 
riage. Within the statutory period after the death of said 
Catharine, plaintiff in error brought this action of trover 
against William S. Johnson, for the negroes. 

It was admitted that plaintiff was the duly and only quali- 
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fied executor of Charles W. Smith, and that defendant was: 
the legal representative of his deceased wife. The value of 
the negroes and their hire were also admitted. Plaintiff read 
the will and closed his case. Whereupon, on motion by de- 
fendant’s counsel, the presiding Judge granted a non-suit, on 
the ground that Catharine took an absolute interest in said 
negroes, under the will, and the same, on her marriage, be- 
came the property of her husband, the defendant. 


The following is a copy of the will, under the fith clause of 
which the questions involved in this case arise, to-wit: 


Copy of tke will of Charles W. Smith. 


GEORGIA, os the name of God, Amen. I Charles 


Tatsot County: J) W. Smith, of the State and county 


aforesaid, being infirm of body, but of sound mind and dis- 
posing memory, and knowing that it is appointed for all men 


to die, do make, publish and declare this my last will and 
testament. 

Item 1. 1 will that all my just debts be paid. 

Item 2. I give and bequeath to my beloved children, 
all my estate, both real and personal, upon the terms 
and in the manner following, that is to say: I give and be- 
queath to my beloved daughter, Sarah Stanton, wife of Wil- 
liam Stanton and her children, so much of my estate, as, 
when it is added to and incorporated with what said William 
Stanton and said Sarah have already received from me, and 
for which I hold receipts and notes, will make an amount 
equal to the distributive share of each of my other children, 
for the sole and separate use, estate, benefit and support of 
my said daughter Sarah and her children. The same shall 
vest in and be held in trust by my son John H. Smith for 
my said daughter Sarah and her children, that are now or 
may hereafter be born, for and during the natural life of my 
said daughter Sarah, and at her death shall be equally divi- 
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ded among her children, share and share alike ; and the pro- 
perty hereby given to my said daughter, shall not be subject 
to, or in any manner liable for the payment or satisfaction of 
any debt, contract or obligation of said William Stanton. 

Item 3. I give and bequeath to my beloved daugh- 
ter, Caroline Dennis, widow of Ephraim W. Dennis, deceas- 
ed, and her children, so much of my estate, as, when added 
to and incorporated with what her late husband Ephraim 
W. Dennis and my said daughter Caroline have received 
from me (and for which I hold receipts and notes) will make 
an amount equal to the distributive share of each of my 
other children. The same shall be vested in and _ held in 
trust by my son Levi B. Smith for the sole and separate use, 
estate, benefit and support of my said daughter Caroline and 
her children, for and during her natural life, and at her death, 
shal! be equally divided among her children then in life, 
share and share alike. The same shall not be subject or lia- 
ble to pay or satisfy any debt, contract or obligation of the 
husband with whom she may hereafter intermarry. 

Item 4. In like manner I bequeath to my beloved 
daughter, Harriet Bussey, wife of Nathan J. Bussey and her 
children, so much of my estate as when added to and incor- 
porated with what said Nathan J. Bussey and my said daugh- 
ter Harriet may have received from me (and for which I hold 
receipts and notes,) make an amount equal to the distribu- 
tive share of each of my other children, which shall be and 
remain the sole and separate estate and property of my said 
daughter Harriet and her children, for her and their own 
separate use, benefit and support during the life of the said 
Harriet, and at her death shall be equally divided between 
her children, share and share alike. 

Item 5. I give and bequeathe to my beloved daugh- 
ter Catharine, an equal share of my estate, with each of my 
other children for her own separate estate, and the same 
shall vest in and be held in trust by my son Levi B. Smith, 
for the sole and separate use, estate, benefit and support of 
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the said Catharine and her children, for and during her life, 
and at her death shall be equally divided between her chil- 
dren, share and share alike. The same shall not be subject 
to the payment or satisfaction of any debt, contract or obli- 
gation of the husband with whom she may hereafter inter- 
marry. 

Item 6. I give and bequeath to my other children 
the whole of the balance of my estate, real and personal, to 
be equally divided among them with due regard to what 
each one of them may have heretofore received, and for 
which they are to account. The distribution of the whole 
of my property is to be made in accordance with the laws 
of distribution, now of force in the State of Georgia, and if 
either one of my children should die before myself, then the 
share of such child or children so dying, shall be received 
by the lawful representive of such child or children. 

Item 7. I hereby nominate and appoint Joseph Pou 
and Levi B. Smith, executors of this my last will and testa- 
ment, 

In testimony whereof, I have hereunto set my hand and 
seal, this 11th day of July, 1846. 


CHARLES W. SMITH, [L. S.] 


Signed, sealed, declared and published in the presence of 
us, who have subscribed the same in the presence of testa- 
tor, and of each other. 

WILLIAM STALLINGs, 
Tuomas H. Persons, 
WiriraMm 2D, Exam. 


To the decision, awarding a non-suit, plaintiff excepted, 
and assigned error thereon. 


Pov and Hatt, for plaintiff in error. 


Hotsey and Jones, for defendants in error. 
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By the Court—McDonatp, J. delivering the opinion. 


T'ne testator’s daughter, Catharine, was single at the date 
of his will and continued so down to the time of his death. 
In disposing of his property, he gave and bequeathed unto 
his beloved daughter Catharine, an equal share of his estate 
with each of his other children, for her own separate estate, 
and the same shall vest in and be held in trust by his belov- 
ed son Levi B. Smith, for the sole separate use, benefit estate, 
and support of said Catharine and her children, for and du- 
ring her natural life, and at her death shall be equally divi- 
ded between her children, share and share alike; the same 
shall not be subject to the payment or satisfaction of any 
debt, contract or obligation of the husband with whom she 
may hereafter intermarry. 

Catharine married William S. Johnson, and died, leaving 
no child. The property sued for, was Catharine’s part of 
the negroes, received by her trustee, on the distribution of 
her father’s estate, and which, on her marriage, had been 
turned over to her husband. The defendant’s counsel mo- 
ved before the Court below, and the Court awarded a non- 
suit, on the ground that the will vested an absolute estate in 
Catharine. This judgment of the Court is assigned as error. 

In determining the construction due to the clause of the 
will under which the parties respectively claim the property 
sued for, we must consider the entire will in connection with 
the agreed statement of the parties. In the first place then, 
the testator intended to dispose of his whole estate, finally 
and absolutely, by his will, and did not intend to die intestate 
in respect to any part of it. 

The second item begins thus: “I give and bequeath to 
my beloved children a// my estate both real and personal,” 
upon the terms and in the manner following, &c. &c. 

He gives to several of his children, specially mentioned, 
an equal share of his estate, but he gives to none a specific 
legacy, and then, in the sixth clause of his will; he gives 
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and bequeaths unto his other children the whole of the 
balance of his estate, real and personal, &c. 

He does not die intestate in regard to any part of his es- 
tate. 

He had an object in mentioning specially the names of 
some of his children in his will, while he omitted the names 
of others, and that object is apparent from the face of the 
will and the agreed facts, which, so far as may be necessary 
to elucidate the intention, will be hereinafter stated. His 
children seem to have shared equally his affection and kind- 
ness. Each shared his bounty equally with the rest. By 
the second item of his will, he bequeathed to his daughter, 
Mrs. Stanton, her share of his estate, and settled to her sole 
and separate use, and for the support of herself and children, 
free from the debts of her husband. The property at her 
death, was to be equally divided amongst her children. The 
property given to his daughter Mrs. Dennis, whose husband 
was dead, was secured in the same manner, to be protected 
against the improvidence and debts of any husband she 
might thereafter marry, and remainder to her children. The 
property for his daughter, Mrs. Bussey, he gives in the same 
way, except, for her and her children he appoints no trustee. 

According to the agreed statement he had, at the time of 
the making of the will, ten children, all of whom survived 
him. Six of them were daughters. The names of two of 
his daughters do not appear in the will, nor does that of any 
of his sons, except as executor or trustee. No specific lega- 
cy is given to any of his children. There is but one specific 
bequest and that is (in a codicil to his will) to his wife, of 
his barouche and horses or ponies, accustomed to draw it. 
His wife, it appears from the statement had an estate of her 
own, which rendered it unnecessary to make further provis- 
ion for her. The daughters, whose names do not appear in 
the will, were Willie Ann Hardison, wife of William B. Har- 
dison, and Emeline Wooldridge, wife of William G. Wool- 
dridge. The marriage of Emeline and her husband took 
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place about eight years before the date of the will, at which 
iime (the date of the will,) they had several children. Wil- 
lie Ann and her husband had been married upwards of fif- 
‘een years at the date of the will. They had several children, 
he husbands of both these daughters were, at the date of 
the will, and continued to be, kind, steady, prudent, provident 
and thrifty men, and were in affluent circumstances, Har- 
riet, (Mrs. Bussey,) and her husband were married about two 
years before the date of the will. They had two children. 
He had then and still has a respectable property, and was, 
and is, a steady and thrifty man. His character for pro- 
vidence, management, and all the properties of good hus- 
bandry, was not-so well established and known to the testa- 
tor, at the date of the will, as the characters, in these res- 
pects, of Hardison and Wooldridge. The husband of Sarah, 
(Mrs. Stanton,) had never, up to the date of the will, mani- 
fested anything like energy or thrift, but a contrary charac- 
ter, and was without an estate worth naming. The sons of 
the testator were all of age at the date of the will, and were 
steady in their habits, and careful of their interests. Catha- 
rine was about sixteen years of age, and she and a brother 
were the only children residing with the testator at the time. 
The foregoing is the only part of the agreed statement ne- 
cessary to be considered. In the latter part of the sixth 
item of the will is this provision ; “if either of my children 
should die before myself, then the share of such child or 
children so dying shall be received by the lawful represen- 
tative of such child or children.” 

The will shows no intention on the part of the testator to 
create an estate tail or a perpetuity. There is no limitation 
over, on the dying without issue or children of either son or 
daughter. It is true, that it appears that all the married 
daughters had children, yet all the children might have died 
in the life time of the parent. It does not appear that all the 
sons were married. It is probable that one of them was not, 
as he lived with the testator at the date of the will, and there 
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was no gift over of his share on his death without a child. 
It does not appear to have been the testator’s purpose to have 
perpetuated, in his family, the property he left to his chil- 
dren. What was his purpose, then, in giving the property in 
trust to some of his daughters with the remainder to their 
children respectively? Mr. Stanton was an improvident 
man, and his wife had children, and the testator’s intention 
and desire were that they should enjoy the support which 
their share of his estate might afford them, and he gave it 
to her sole and separate use, but gave it absolutely, to them 
jointly with remainder to the children, and appointed a 
trustee. 

To Mrs. Dennis, he gave the property upon similar trusts. 
She might intermarry with a husband whose improvidence 
might expose her to want, and against that possibility he in- 
tended to protect her. There was a trustee appointed for her 
and her children. 

Mrs. Bussey’s property he settled in the same way, but ap- 
pointed no trustee. Mr. Bussey had not been so long in his 
family as some of his other sons-in-law, but he had been 
long enough there for him to become acquainted with and 
appreciate his management-to a certain extent; yet not to 
establish him so fully in his confidence as to assure him that 
a change in his circumstances might not bring difficulties on 
his daughter. He omitted the appointment of a trustee, pro- 
bably, because he was as well satisfied of the prudence and 
good management of Mr. Bussey as he could be with those 
of any trustee whom he might appoint. He appointed a 
trustee for his unmarried daughter, whose fortunes were all 
in the future, and for the same reasons, settled her property 
on her. To his other two daughters, in the management of 
whose husbands he seems to have had entire confidence, he 
did not give the property in trust. Their shares passed to 
them absolutely. He did not give it over in remainder to 
the children. Here is strong evidence that his only purpose 
in giving the property in trust to any of his daughters was 








394 SUPREME COURT OF GEORGIA. 


Smith ex’r vs. Johnson. 


to secure the enjoyment of it to them and their children, in 
the same manner that settlements are made by Courts of 
chancery to protect the property of wives against the impro- 
vidence of husbands. Such settlements do not extend be- 
yond the purposes for which they were made. The testator 
made an absolute gift. The law of descent covers an abso- 
lute estate. The testator provided that this absolute gift 
should be so held as to secure his bounty to the objects of 
it, but not to be extended beyond the existence of these ob- 
jects. It is the same object, unexpressed by thé source from 
which it flows, that Courts of chancery carry into effect. 
If there had been children by this marriage, the case might 
have been different, but it is not necessary to consider that. 
The words of the will are strong enough, and do vest in 
Catharine an absolute interest. I give and bequeath to my 
beloved daughter Catharine, an equal share of my estate 
with my other children, for her own separate estate, and he 
proceeds to say how it shall be held, and gives a remain- 
der which is necessarily contingent on her having a child. 
The contingency never happened upon which alone the re- 
mainder could take effect. That cannot divest the vested 
interest. The case of Harrison vs. Foreman, 5. Vesey Jr. 
207, is a case bearing strongly on this. In that case, the 
Master of the Rolls remarked, that “it is perfectly clear that, 
when there are clear words of gift, giving vested interest to 
parties, the Court will never permit that absolute gift to be 
defeated, unless it is perfectly clear, that the very case has 
happened, in which it is declared, that interests shall not 
arise.’ The whole of the testator’s will shows that he in- 
tended to give to each of his children a share of his estate, 
that the shares should be equal, that they should be absolute, 
that the daughters should be protected against the improvi- 
dence or prodigality of their husbands, and nothing more, 
except that, if there were children they should receive the 
benefit. The absolute interest having passed, precludes the 
idea of a reversion. Having once absolutely passed, and no 
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contingency having happened, upon which it was to be di- 
vested, it remains vested, and does not revert. The case of 
Whittle vs. Dudin, 2. Jacob and Walker 278, is a still stron; 
ger case. The case of Joslin vs. Hammond went upon the 
intention of the testator. We put this case on the testator’s 
intention, but it seems to me that the Master of the Rolls 
came near making an intention for the testator, in that case, 
which he did not express. 

We are of opinion, that under the circumstances admitted 
to exist in the case, on a construction of the whole will, an 
interest in the property vested absolutely in Catharine, the 
daughter, and that nothing having happened to divest it, her 
husband is entitled to it. 























Judgment affirmed. 





No. 83.—Harvey W. Suaw, claimant, plaintiff in error, vs. 
Grirrin McDonaxp, plaintiff in fi. fa., defendant in error. 






{1.] On the trial of a claim interposed on the levy of an execution issued on the 
foreclosure of a mortgage given by one of the partners on his interest in the 
partnership, it is competent for the claimant, being a purchaser for valuable 
consideration, to prove the insolvency of the partnership at the date of the 







mortgage. 





[2.] Although one of the partners in an insolvent partnership, mortgages his in- 
terest to one of his individual creditors, a sale, bona fide made, to pay a part- 
nership debt, or for money applied to such purpose, will convey a good title 
against the mortgage. 

[3.] The declarations of a mortgagor that he has paid the mortgage, are inad- 
missible, as evidence, on the trial of a claim of a part of the mortgaged pro- 
perty. 

[4.] A bill filed by one partner against another and the answer thereto are in- 
admissible to prove any fact, in a claim case, tending to sustain the title to 










property, the partnership had sold. 
(5.] The Sheriff may levy on and sell the interest of a partner in partnership 
property. 
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Claim, in Bibb Superior Court. Tried before Judge Pow- 
ERS, May Term, 1856. 


Griffin McDonald, the plaintiff in execution, levied his 
mortgage fi. fa. upon two billiard tables contained in a mort- 
gage executed to him by W. A. B. Goddard, defendant in 
said fi. fa., and a claim thereto was interposed by Harvey W. 
Shaw. 

It appeared that the property, at the time of the execution 
of the mortgage, belonged to and was in the possession of 
the firm of Terrell & Goddard. That they afterwards, in 
January, 1855, but while Goddard was absent, sold the 47/- 
liard tables to Henry N. Ells, and Ells sold them, before the 
issuing of the mortgage fi. fa., to Harvey W. Shaw, in whose 
possession they were at the time of the levy. They were 
worth about $500. 

Claimant offered to prove, that at the date of the mortgage 
the firm of Terrell & Goddard was insolvent, and that the 
money paid by Ells for the tables was applied to partnershi} 
debts. The Court rejected this evidence and claimant ex- 
cepted. 

Claimant then offered to prove that Goddard, the mort- 
gagor and defendant in fi. fa., had admitted and often said 
that McDonald had borrowed large sums of money from him 
and was indebted to him an amount greater than the mort- 
gage debt. The Court repelled this testimony and claimant 
excepted. 

Claimant then offered the record of a cause in equity by 
Goddard against Terrell, to show that the firm of Terrell & 
Goddard was utterly insolvent at the date of the mortgage, and 
that the individual interest of the partners, after paying the 
debts of the partnership, would amount to nothing; which 
the Court rejected and claimant excepted. 

Claimants’ counsel then moved to dismiss the levy on the 
following grounds: 
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ist. Because the interest of one member of a firm in the 
partnership property could not, at law, be made liable for his 
individual debts, but the remedy was in Chancery. t 

2d. Because the interest levied upon has not been proven 
to be worth anything, and is such an indefinite equitable in- 
terest as cannot be subject of levy under a fi. fa. 

3d. Because the unascertained contingent interest of one 
partner in the property of the firm is not the subject of levy. 


Which motion the Court overruled, and claimant excepted. 

The Court charged the jury, who retired and brought in a 
verdict for the plaintiff, finding the property subject. 

And complainant, thereupon brings his bill of exceptions 


and assigns error. 
Pore & Grier, for plaintiffs in error. 
Lanier & Anderson, for defendants in error. 
By the Court.—McDona rp, J. delivering the opinion. 


[1.] Terrell & Goddard were partners. W. A. B, Goddard 
mortgaged all his interest, being one half, in and to the stock 
of liquors and two billiard tables and one pool table and the 
implements of furniture thereunto attached &c., to Griffin 
McDonald, to secure certain individual debts due by Goddard 
to said McDonald, and also to save him harmless from an 
individual endorsement. The mortgage bears date the 
third day of January, 1855. McDonald foreclosed his mort- 
gage, had a writ of fieri facias issued, and levied on the bil- 
liard tables which were claimed by the plaintiffin error. On 
the trial of the claim, the plaintiff proved the possession of 
the property by the firm of Terrell & Goddard at the date of 
the mortgage, and that Terrell, in the absence of Goddard, 
sold the billiard tables to Henry N. Ells, who sold to the 
claimant. Claimant proposed to prove by the witness, that 
at the date of the mortgage the firm of Terrell & Goddard 
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was insolvent, and that the money paid by Ells for them was 
applied to the payment of partnership debts. The Court re- 
fused to admit the evidence, and this refusal is made the 
ground of the first exception. 

[2.] The mortgagee was aware that Goddard was mortgag- 
ing partnership property. That he did, is deducible from 
the mortgage itself. Ifthe firm was insolvent, the partner- 
ship property ought not to have been applied to the payment 
of an individual debt; and notwithstanding the mortgage, 
the sale, if bona fide made, in payment of a partnership debt, 
or for money which was applied to the payment of a part- 
nership debt, was good against the mortgage. Young vs. 
Reighly, 15 Vesey, Jr., 557. 

[3.] There is no principle on which the admission or dec- 
larations of Goddard, the debtor, could have been received 
to prove the payment of the debts, to secure which the mort- 
gage was given. It was an extraordinary proposition. 

[4.] The bill filed by one of the partners against the other, 
and that other’s answer were inadmissible to prove any fact 
tending to sustain a title to property they had sold. 

[5.] The grounds taken in the motion to dismiss the levy, 
assume principles that we do not recognize as law. The 
Sheriff may levy on and sell the interest of a partner in the 
partnership property, but the purchaser will occupy the same 
relation to the partnership creditors and the other member of 
the firm, that the debtor did. If the interest is worthless, 
the sheriff may not find a purchaser, but if he should, the 
purchaser must be his own judge of the value of the interest 
he buys. 

The judgment of the Court below is reversed on the ground 
that the Court erred in rejecting evidence to prove the insol- 
vency of the firm of Terrell & Goddard at the date of the 


mortgage, 


Judgment reversed. 
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No. 84.—James N. Forp, plaintiff in error, vs. Witit1aM A. 
Jounson, defendant in error. 


To call a man a rogue is not, per se, actionable. 


Slander. Decision on demurrer by Judge Powers. Worth 
Superior Court, October Term, 1856. 


The declaration in this case alleged that defendant called 
the plaintiff “a God damned rogue, and I can prove it.” 

Defendant demurred to the declaration on the ground that 
the words were not actionable. The Court sustained the de- 
murrer and non-suited the plaintiff. To which ‘decision 


plaintiff excepted. 


Srrozier & SLAveHTER; and Homan, for plaintiff in 


error. 


Moreavn, for defendant in error. 


By the Court.—Bennine J. delivering the opinion. 


Were these words actionable, per se ? 

They were if they imputed an offence. Saunders Pl. & Ev. 
vol. 2. pt. 2, 898. 

The common law does not say that a rogue isa criminal, 
and therefore it is not slander by the common law to call a 
manarogue. Stark. Sland. 24. 

Tried by the common law, then, these words do not im- 
pute any offence. 

Do they impute an offence when tried by the statute law ? 

There is, I believe, but one part of the statute law that 
bears upon the question, and that is the 23d section of the 
10th division of the Penal Code, a section which is as fol- 
lows: “If any person shall be apprehended having upon him 
or her any picklock, key, crow, bit, or other instrument, with 
intent to break or enter into any dwelling house, ware house, 
store, shop, coach house, stable, or out house, in order to 
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endl. or commit any : inion crime; or shall east upon him 
any pistol, hanger, cutlass, Sandie: or other offensive wea- 
pon, with intent to commit a crime on any person, which, if 
committed, would be punished by death or confinement in 
the penitentiary ; or shall be found in or about any dwelling 
house, warehouse, store, shop, coach house, stable or out 
house, with intent to steal any goods or chatttels, every such 
person shall be deemed a rogue and vagabond, and on con- 
viction, shall be punished by confinement and labor in the 
penitentiary for any time not less than one year, nor longer 
than five years, or by imprisonment in the common jail of the 
county, at the discretion of the Court.” Cobb Dig. 817. 

The person to whom this section applies, is “ to he deemed 
a rogue and vagabond,” 

Therefore, to say of any person that he was a rogue and 
vagabond, would be to impute to him an offence ; the offence 
of violating this section of the code, and consequently would 
be, per se, slander. 

But to say of a person merely, that he is a rogue, is not 
the same thing as to say of him that he is a rogue and vaga- 
bond. Theword vagabond, as used in the statute, must have 
some meaning that the word rogue did not have, else why 
was it used ? 

And that the word rogue, as used: in this case, is not equi- 
valent to the words rogue and vagabond, is apparent from 
the innuendo, which is, “meaning thereby, that your peti- 
tioner had been guilty of larceny, theft or roguery.” This 
innuendo points to another part of the code, the part which 
relates to larceny ; at least, of its three explanatory terms, two, 
if not all three, so point. 

We think, therefore, that to call a man a rogue is not, per se, 
actionable either by the common law or by the statute law. 


Judgment affirmed. 
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No. 85.—Bens. Bryan, administrator, plaintiff in error, vs. 
ALBRIGHT AVERETT, defendant in error. 


[1.] Upon the death of one joint lessor, a recovery can be had im ejectment for 
a moiety of the land at least, as well as of the mesne profits. 


[2.] In ejectment, where a trial is had after the death of one of the joint lessors 
and before it is known to counsel, on bringing the fact to the knowledge of 
the Court, a suggestion of the death may be made nwuzec pro tunc, and there- 
upon the prevailing party is entitled to an amendatory order, vacating the 
judgment as to the deceased party, to perfect the record and cure the error. 


Writ of Error, coram nobis, in Muscogee Superior Court} 
Tried before Judge WorritL, May Term, 1856. 


Ejectment was brought by John Goodtitle upon the several 
demises of B. Brown, Benjamin Bryan and Moses Bryan, 
against Richard Badtitle, casual ejector, and ‘Albright 
Averett, tenant in possession, for the recovery of a lot of 
land in said county. 

The case was tried at the May Term, 1854, of said Supe- 
rior Court, and verdict for the defendant. It appeared after- 
wards, upon the suggestion and petition of Benjamin Bryan, 
administrator of Benjamin Bryan, deceased, who was one of 
the lessors in said ejectment, that at the time of said trial 
and verdict, said Benjamin Bryan, lessor, was dead. The 
petition alleges that there was error in said trial and verdict 
on this account, and prays for a writ of error coram nobis, 
to correct said verdict and judgment, and for another trial. 
Said writ of error issued and was served upon defendant, 
and coming up to be heard, defendant’s counsel suggests the 
death of said lessor at the time of said trial, and moved that 
said suggestion be entered by the Clerk of said Court nunc 
pro tunc, and that defendant have leave to enter up judg- 
ment against the surviving lessors for cost, it appearing that 
no judgment for the same had ever been entered. The 
Court after argument, granted said order and judgment, and 


plaintiffs counsel excepted. 
VOL. XxI, 26 
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Defendant then moved to dismiss said writ of error coram 
nobis, which, after argument, the Court granted and dismiss- 
ed the same, to which decision, plaintiff excepted. 


Hines Hott, for plaintiff in error. 


Downine; and S. Jones, for defendant in error. 
By the Court.—Lumpxtn, J. delivering the opinion. 


It will be perceived that there were two demises laid in this 
writ, one from Bonvail Brown, and a joint demise from Ben- 
jamin Bryan and Moses Bryan. Benjamin Bryan died be- 
fore verdict, but the fact not being known, no suggestion of 
his death was made, and the jury found generally for the 
defendant. 

[1.] Can a judgment for cost be entered in favor of the 
defendant, there being no testimony offered to support the 
demise from Brown? and in our judgment this depends 
upon the furtl er question of whether or not there could have 


been a recovery in favor of the surviving joint lessor, not- 
withstanding the death of the other. 

In England, there could be no doubt upon this point, be 
cause there it is well settled,and we think upon principle. 


that the death of one joint lessor of the nominal plaintiff in 
ejectment does not abate the suit. dams on Ejectment, 
186; 2 Bac. br. Title Ejectment, p. 178-190, note. And 
the same doctrine is held in many of the States of the Union. 
1 Hen. & Munf. 531 ; 2 ib. 614; 8 Johns. 495; 2 Har. & J. 
249; 5 Little, 129. 

But by the act of 1828, the jus acrescendi or law of sur- 
vivorship in joint tenancies, is abolished in this State. Codd 
545. Upon the death of Benjamin Bryan, therefore, his 
moiety of the land belonged to his legatees or distributees. 
But we see no reason why a recovery could not have been 
had in favor of Moses Bryan for a moiety of the land at 
least, as well as his portion of the mesne profits. And if so, 
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the verdict is good, and the course pursued by the Court is 
in strict conformity to the established practice in such cases, 

[2.] In ejectment where a trial is had after the death of 
one of the joint lessors of the plaintiff and before it is known 
to counsel, on bringing the fact to the knowledge of the 
Court, a suggestion of the death may be made nune pro 
tune, and thereupon the prevailing party is entitled to an 
amendatory order, vacating the judgment as to the deceased 
party, to perfect the record and cure the error. 5 7. R. 577; 
.Idams on Ejectment, 298-300, and cuses there cited ; 2 T. R. 
737; 6 T. R. 450. P 

In this case, really no amendment was necessary. There 
was a general finding for the defendant, but no judgment for 
cost entered, and the only reason for making the suggestion 
was to restrict the judgment to the surviving plaintiff, other- 
wise it must have conformed to the verdict. 


Judgment affirmed, 


. 86.—Joun Hvunpson, plaintiff in error, vs. Henry N. 
Duke, defendant in error. 


. 87.—Henry N. Duxe, plaintiff in error, vs. Joan Hup- 
son, defendant in error. 


These two cases were consolidated and heard together. 


[1.] Do the words, “punctually pay,” ina bond for titles, make it a forfeit bond # 
Quere ? 

[2.] Where the payments in a bond for titles are specified, and the condition is, 
that the bond is to be void unless the payments are punctually made; still, if 
the obligor is called upon within a reasonable time, and the purchase money 
tendered or offered to be paid, and the vendor refuses either to receive the 
money or rescind the trade, he will be held to have elected to abide by the 


contract, and a Court of Equity will decree its execution. 
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In Equity, in Taylor Superior Court. Tried before 
Judge WorriL1, at October Term, 1856. 





This was a bill filed by John Hudson, assignee of William 
Smith, against Henry N. Duke, to compel the specific per- 
formance of an agreement for the sale and conveyance of a 
lot of land. 

The bill alleges that on the 4th December, 1847, Duke 
executed his bond, to makc titles to a lot of land situated in 
Taylor county, to Smith, on Smith’s paying to him the sum 
of one hundred and eighty dollars; one hundred dollars to be 
paid the 25th day. of December, 1848, and eighty dollars to 
be paid the 25th day of December, 1849 ; and if said Smith 
should punctually pay said sums, then the above bond to re- 
main in full force and virtue, otherwise to be null and void. 
That Smith went into possession of the land about the Ist 
January, 1848, and made improvements thereon—That about 
1st of March, 1849, he paid to Duke, in part of the hundred 
dollars due 25th December preceding, the sum of fifty dollars. 
That the original price or purchase money was $250; and 
that Smith paid fifty dollars in a horse he let Duke have, 
before the execution of the bond for titles, which left $180, 
the amount named in said bond. 

The bill further states, that about 1st of January, 1850, for 
valuable consideration, Smith assigned said bond to com- 
plainant, as per endorsement thereon, and that shortly there- 
after, complainant went to Duke and tendered to him the 
balance of the purchase money, exhibited said bond with 
the transfer thereon, and demanded titles for the land, which 
Duke refused to execute. 

The bill prays that upon the payment of the balance of 
the said purchase money, which complainant offers to pay, 
that defendant be compelled to execute to him a deed to said 
land. 

The answer admits most of the allegations of the bill, but 
claims that time was of the essence of the contract, and that 
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Smith not making punctual payments at the time stipulated 
in said contract, forfeited all benefit and right under the 
same. That Smith has run away; and denies that complain- 
ant exhibited the bond and demanded title as stated in his bill. 

Several witnesses were examined, who proved most of the 
material allegations of the bill. 





ones 


The jury found for the defendant; and complainant mo- 
ved the Court below for a new trial, on the grounds— 

ist. Because the verdict of the jury was contrary to evi- 
dence, against the weight of evidence, and without evidence 
to support it. 

2d. Because said verdict was contrary to law and equity. 

3d. Because said verdict was contrary to the charge of the 
Court. 

The rule Nisi for new trial was granted at April Term, 
1856, and was heard at October Term thereafter, when com- 


plainant moved to amend the rule by adding, as a 4th ground, 
because of newly discovered evidence; which amendment 
was allowed ; and defendant excepted, and thereon assigns 


error, 

After argument on the rule nisi, and motion for new trial, 
as amended, the presiding Judge made the rule absolute-on 
the ground of newly discovered evidence, and on that ground 
only ; and to this ruling and decision, granting the motion on 
this ground only, complainant excepted, and assigns error 
thereon. 

And defendant excepted, because the motion was granted 
at all. 


Mitier and Hotsey, for complainant. 
G. R. Hunter, for defendant. 
By the Court.—Lumprxin, J. delivering the opinion. 


A new trial was asked for in this case, on four grounds: 
Because Ist. The verdict was contrary to evidence: 2d. To 
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law: 3d. To the charge of the Court; and 4th. On ac- 
count of newly discovered evidence. The Court sustained 
the motion on the fourth ground, overruling the other three. 
The defendant excepted to the first, and the complainant to 
the other ruling. 

We remark—to save trouble and expense in future, that 
there was no necessity but for one bill of exceptions in this 
case. The judgment below was, that there should be a new 
trial; and the question for us is, was that judgment right ? 
If wrong for the reason given, and yet right for the reasons 
which were omitted, still the judgment must stand; all the 
grounds therefore, in this, and every similar case, must neces- 
sarily be considered by this Court. 

[1.] As to the ground of newly discovered evidence, it is 
rather slight. Rogers, the witness, was examined on the trial. 
His testimony sought is not materially different from that 
which was given. It may be noticed that the bill was filed 
at the instance of the assignee, not the obligee of the bond. 
Still, if the decision rested upon this ground alone, we might 
hesitate in affirming the judgment. 

[2.] But in the view we take of this case, the judgment 
should be sustained for a better reason. Some of us have 
strong doubts whether the bond, in this case, is anything 
more than title bonds are generally, namely, security for the 
purchase money, in the nature of a mortgage; the vendor 
retaining the title to enforce the payment of the purchase 
money. That notwithstanding the words “ punctually paid” 
are in it, still it is not a forfeit bond. 

But considering all that the defendant claims in this case, 
that time was of the essence of the contract; how stands 
the case? Fifty dollars in property was paid at the time of 
the trade ; one hundred dollars was to be paid December, 
1848, and eighty more twelve months thereafter. In Febru 
ary 1849, after the first note fell due, Duke received fifty dol- 
lars of Smith, which was credited on the $100 note. This 
was certainly a waiver of the failure to pay punctually the first 
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note. There was no abandonment of the contract by Duke 
at that time. He says to-be-sure, in his answer, that he took 
the money conditionally, viz: provided the residue was paid 
in five days. But the proof overthrows that statement, and 
it might be plausibly argued at least, that from his conduct 
on this occasion, and failure to notify Smith that he should 
insist on a strict compliance in future, as to the last payment, 
that it was calculated to lull Smith into security upon that 
point. But passing by all this. 

The last note fell due Dec. 1849. The 1st of June 1850, 
Hudson calls on Duke, offers to pay the whole balance of 
the purchase money and take a deed. Duke declines, and 
insists that he is entitled to hold on to the $100 paid him 
and to withhold the titles ; and this was his interpretation of 
the contract. He did not refuse to refund, because Smith 
and not Hudson, was entitled to restitution. But because 
neither were. 

Now it will not be pretended that this is the law and 
equity between these parties. Duke was bound to elect, to 
execute in toto, or rescind in foto, and having refused to do 
the latter, he will be compelled to do the former. Had he 
offered to put the parties back where they originally stood, 
his case might have been different. I do not say that it 
would have been. 

But further ; he does not object on account of the advance 
of real estate, or the altered circumstances of the parties, or 
insist on the abandonment of the contract by Smith. He 
simply decides to hold on to all he has got under the trade, 
and the titles too. This he cannot do, and we repeat, that 
failing to rescind at the proper time, when called on to do 
so, itis too late now. The offer to pay will be considered 
to have been made within a reasonable time; and a Court 
of Equity will decree, that titles shall be made, upon the 
payment of the purchase money. 


New trial granted. 
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No. 88.—Scort, Caruart, & Co., plaintiffs in error, vs, 
Lorr Warren, and Joun H. Spicer, defendants in error. 


u the case of a sale and conveyance of land, and a mortgage, taken at the 
same time, 1n return, to secure the payment of the purchase money; the deed 
and the mortgage are considered as parts of the same contract, constituting 
one act; and justice and policy equally require that no prior judgment against 
the mortgagor should intervene and attach upon the land, during the transi- 
tory seizin, to the prejudice of the mortgagee. 


A. sold and conveyed land to B. taking a mortgage to secure the payment of the 
purchase money. C. had a judgment against B. 


Held, that the land was liable to the mortgage before it was to the judgment. 
Benning, J. concurring. 


In Equity, in Dougherty Superior Court. Before ALxEn, 
Judge, June Term, 1856. 


Upon the 29th day of December 1853, Merrick Barnes 
sold to James W. Wade, ten acres of land, (part of lot No. 
328 in the 1st District of Dougherty county) adjoining the 
City of Albany, and executed to him a deed for the same, 
taking a mortgage upon the premises to secure the pur- 
chase money: Wade entered and held possession about 
eighteen months, when he left the county,-and not having 
paid for the land, sent Barnes word to do the best he could 
with it. Barnes sold the place to Lott Warren and John H. 
Spicer on the 12th day of August 1854, and transferred to 
them the mortgage taken from Wade. ; 

Scott, Carhart & Co., who had obtained a judgment against 
Wade at the Term, 1852, of Baker Superior Court, levied 
their 7. fa. upon the land as his property and sought to sub- 
ject it to the payment of their debt. 

The complainants, Warren and Spicer filed their bill, alleg- 
ing these facts and enjoining the sale of the land, and set up 
the vendor’s lien for the purchase money. The bill also 
seeks to correct mistakes in the drawing of the original notes 
and mortgage of Wade. 

To this bill defendants filed a demurrer, which the Court 
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overruled, and thereupon defendants except and assign error, 
&e. 






Hives, for plaintiffs in error. 







Lorr Warrev, for defendants in error. 






By the Court.—Lumpxiy, J. delivering the opinion. 





Amongst other questions, it has been discussed, whether 
the taking of the mortgage in this case by Barnes from Wade 
was a waiver of the vendor’s lien. The cases are not entire- 
ly harmonious on this point. Lord Eldon said, it did not 
appear to him a violent conclusion, as between vendor and 
vendee, notwithstanding the mortgage, that the lien should 
subsist. 15 Ves. Jr. 341, and see Cowell vs. Simpson, 16 Ves. 
Jr. 278—280. He added: “it must not be undertood, that a 
mortgage taken is to be considered as conclusive ground for 
the inference that a lien was not intended; and the ques- 
tion must be, whether, under the circumstances of the par- 
ticular case, the inference arises?” Mackreth vs. Symmons, 
15 Ves. Jr. 348 349. The American cases, seem to establish 
a contrary doctrine; and to hold that the lien will be waived, 
whenever any distinct security is taken, as by mortgage on 
the land itself, for the whole or a part of the purchase money. 
1 White and Tudor’s Leading Cases, and the authorities 
there cited in note; Taylor vs. Adams, Gilmer, 329; Little 
vs. Brown, 2 Leigh, 353. 

Taking the averments in the bill to be true in the case be- 
fore us, that “simultaneous with the execution of the notes 
and deed, to fulfil, secure and carry out, to said Barnes, a 
lien on the ten acres of land for the purchase money, the 
said James W. Wade executed a mortgage deed” &c., I say 
and infer from this allegation, that Barnes considered that 
the mortgage gave him greater security for his money than 
the implied vendor’s lien, as in ordinary cases it does, and 
that he looked to that pledge for payment. 
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The question then is, does it protect him and his assignees 
from the pre-existing judgment in favor of Scott, Carhart & 
Co. against Wade? We think so, most indubitably. It is 
conceded that the vendor’s lien is protected against an old- 
er judgment. If this be true of an implied lien, much more 
should it be of that which is express. 

Chancellor Kent says, “In one instance a mortgage will 
have preference over a prior docketed judgment, and that is 
the case of a sale and conveyance of land and a mortgage 
taken at the same time, to secure the payment of the pur- 
chase money. The deed and the mortgage are considered 
parts of the same contract and constituting one act; and 
justice and policy equally require, that no prior judgment 
against the mortgagee should intervene and attach upon the 
land during the transitory seizin, to the prejudice of the 
mortgagee,” He adds, “This sound. doctrine is for greater 
certainty made a statute provision in New York.” 4 Ken 
173, 174, 5th. edition. 

The act to which the Chancellor refers is one relating to 
mortgages, passed 9th April 1805, and is considered as de- 
claratory of the common law. Per Spencer, J. 15 John’s 
Rep. 464. Doubts had arisen concerning it, and the statute 
was intended to remove those doubts. A fact that has oc- 
curred a thousand times and oftener in our own State, as | 
have taken occasion to remark before. Some well establish- 
ed principle being questioned, to confirm and support it, the 
Legislature intervenes; and yet those very statutes are re- 
lied on and quoted, to prove that such was not the law be- 
fore! We have some striking examples of this sort at the 
session of 1855—1856, as I may have occasion to show on 
some future occasion. 

I should be gratified to see a similar act passed in this 
State, and the vendors implied lien abolished altogether. 

I have said, that the doctrine in Kent was the doctrine of 
the common law. The wife’s claim to dower, is an analo- 
gous case; and Coke says of this, that a wife shall not be 
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endowed of a seizin for an instant. Coke Litt. 316. The 
same principle is recognised in Lord Cromwell’s case, 2 Coke 
77. The same point was adjudged in Dixon vs. Harrison, 
Vaughn 41, and Blackstone draws the distinction clearly. He 
says, “the seizin,of the husband for a transitory instant on- 
ly, when the same act which gives him the estate conveys it 
also out of him again, (as where by fine land is granted to a 
man and he immediately renders it back by the same fine,) 
such a seizin will not entitle the wife to dower: for the land 
was merely in ¢ransitu, and never vested in the husband, the 
grant and render, being one continued act.” He adds, “but 
if the land abides in him, for the interval of but a single 
moment it seems the wife shall be endowed thereof.” And to 
such an extent was this doctrine carried by a jury in Wales, 
that it was held that where the father and son were both 
hanged in one cart, the son was supposed to have survived 
the father by appearing to struggle longest, whereby he be- 
came seized of an estate in fee by survivorship, in conse- 
quence of which seizin his widow took an estate of dower. 
Cro. Eliz. 503. 

Upon this distinction, I am conttent to rest my judg- 
iment in this case. The bargainor sells the land to the bar- 
gainee, on condition that he pays the price at the stipulated 
time; and whether this contract which is one, is contained 
in the same instrument, as it well may be, or in distinct in- 
struments, executed at the same time, can make no possible 
difference. Taking the whole transaction together, it is a 
conditional sale, and the title never did vest in the mortgagor, 
except incumbered with the debt, to wit, the purchase mon- 
ey. Suppose that Wade, after receiving the deed from 
Barnes had refused to execute the mortgage, could not the 
contract have been rescinded? Unquestionably. Then it 
took both the instruments to consummate the agreement. 
It is like a feoffment and defeasance at common law, which 
is deemed but one conveyance, 2 Bla. Com. 327; Co. Lit. 236 
b. Where two instruments are executed at the same time, be- 
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tween the same parties, relative to the same subject matter, 
they are to be taken in connection, as forming together, the 
several parts of oneagreement. 1 John. Cas. 95. Where a deed 
is given by the vendor of an estate, who takes back a mort- 
gage to secure the purchase money, at the same time he ex- 
ecutes a deed, the deed and mortgage are to be considered as 
parts of the same contract, as taking effect at the same in- 
stant, and as constituting but one act; in the same manner 
as a deed of defeasance, forms with the principal deed, to 
which it refers, but one contract, although it be by a distinct 
and separate instrument. Holbrookvs. Finney. 4 Mass. Rep. 
569. 

The cases in NewYork are numerous upon the point un- 
der discussion, 3 Wend. 233; 1 ib. 164; 6 Cowen 316; 2 
Cowen 218 ; 15 John. 457. ib. 477. And the only dissenting 
opinion is that of Ch. J. Thompson in Stow vs. Tift, 15 
John. 458. And it may be inferred, that he would have con- 
curred in a case like that before us, where it constituted a 
part of the original agreement that a mortgage was to be giv- 
en back, and I should unhesitatingly hold with him, that, 
unless the deed and mortgage were executed in pursuance 
of a previous agreement to that effect made between the 
parties, that the judgment lien would attach; because oth- 
erwise, during the interval between the deed and the mort- 
gage, the title certainly vested really in the debtor. And it 
is exactly upon this pivot that this case turns. For if the 
land abided but for a single moment in Wade, it would be 
subject to his judgment debts. It does not depend upon the 
length of duration; the question is—Was it in Wade and out of 
him, guasi uno flatu, and by one and the same contract? 
For if so, he never was substantially seized of the land so as 
to subject it unconditionally to the judgment lien. 

Our opinion, therefore is, that the subsisting judgment 
against Wade could sell his equity of redemption—Its lien 
attached on that and nothing else. 





Judgment affirmed. 
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BENNING, J., concurring. 


Barnes sold and conveyed land to Wade, taking from 
him a mortgage on the land, to secure the payment of the 
purchase money. The conveyance and the mortgage back 
were made at the same time. 

At that time, Scott, Carhart & Co. held a judgment against 
Wade, the purchaser. 

To which was the land subject, the mortgage or the judg- 
ment? To the mortgage, in the opinion of the Court below, 
and in my opinion. 

What belongs to a man may be bound by a judgment 
against him, but not what does not belong to him. 

When a man purchases land from another, and one of the 
terms of the purchase is, that the land shall be a security 
for the payment of the purchase money, all that comes to 
belong to the purchaser, is such an interest in the land as 
is consistent with a liability in the land to be sold for the 
payment of the purchase money; and, therefore, such an 
interest in the land as this is all that a judgment against the 
purchaser can bind. 

That this is so in a case in which all the terms of the pur- 
chase are put in one instrument, nobody, I suppose, doubts. 
And can it make any difference that the case is one in which 
some of the terms of the purchase are put in one instrument 
and some in another. I think not. It frequently happens, 
that to get the whole of a transaction resort has to be had to 
several pieces of writing; but the transaction, when gathered 
from the separate pieces, is the same, in legal effect, as it 
would have been if got from only a single piece. 

And in the present case, is it not clear that Barnes sold 
the land only on condition that it was to stand as a security 
for the purchase money? I think itis. That is the conclu- 
sion to which we must come, it seems to me, from consider- 
ing the simultaneousness of the deed from Barnes to Wade, 
and of the mortgage back from, Wade to Barnes. It is true, 
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that in the order of the events of the transaction, the deed 
may have preceeded the mortgage; but, as the transaction 
was incomplete until the mortgage was made, uo rights 
vested under the deed until the mortgage was made. In a 
word, the rights under the mortgage vested simultaneously 
with the rights under the deed. The mortgage had to be 
made to render the deed good. If the mortgage had not 
been made, the vendor might have compelled a re-delivery 
of the deed. 

If it be true, therefore, that one of the terms of Wade’s 
purchase was, that he was to mortgage back the land to the 
vendor, Barnes, to secure the payment of the purchase 
money, then, all that ever came to belong to Wade was only 
such an interest in the land as was consistent with the lia- 
bility of the land to be sold for the payment of the purchase 
money. And this was all that the judgment could bind. 

But, say that the effect of the deed was, to pass the whole 
legal title out of Barnes into Wade: yet that title did not 
abide in Wade for a single instant; it merely passed from 
Barnes into him, and out of him back again into Barnes, 
without stoppage, and as quick as thought. 

An interest that merely passes through the husband with- 
out abiding in him for a single instant, is not such an inte- 
rest as will entitle his widow to dower in the land. Would 
his judgment creditors stand on a better footing than his 
widow ? 

And then, it is to be borne in mind, that all equity is in 
favor of giving the mortgage the priority. The judgment 
creditor did not credit on the faith of the mortgaged prop- 
erty, for he credited before his debtor had acquired any in- 
terest in that property. The mortgage creditor credited 
exclusively on the faith of that property. 

Upon the whole, I think that the mortgage had priority 
over the judgment and therefore that the Court below was 
right in overruling the demurrer. 
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McDonatp, J., dissenting. 


This was a demurrer to a bill in Chancery. The bill al- 
leges that on the 29th day of December, 1853, Merrick 
Barnes sold and conveyed to James W. Wade ten acres of 
land, a part of lot No, 328, in the first district of Dougherty 
county, and at the same time took a mortgage from Wade 
to secure the purchase money. Wade entered into possession 
and occupied the land for eighteen months. He then left 
the county and sent word to Barnes, he not having paid 
him for the land, to do the best he could with it. He 
sold the land on the 12th day of August, 1854, to the defen- 
dants in error, and transferred to them the mortgage taken 
from Wade. The plaintiffs in error obtained a jugment 
against Wade in Baker Superior Court in 1852, on which 
an execution was issued and levied on the land as Wade’s 
property. The bill prayed that the sale under the levy might 
be enjoined, and that the lien of the vendor might be en- 
forced against the judgment creditors of Wade, and that a 
mistake in the drawing of the original notes and mortgage 
might be corrected. 

The grounds of demurrer are : 

ist. Want of equity in complainants bill. 

2d. That the bill is multifarious, And, 

3d. For insufficiency in form, and want of proper parties. 

The Court below overnuled the demurrer, and held that 
the vendor’s lien existed and should be enforced against the 
judgment creditors of Wade. 

This Court affirms that judgment. I cannot agree with 
the majority of the Court in this judgment, and now proceed 
to state my reasons for dissenting therefrom. The judgment 
of Scott, Carhart & Co., bound the land the moment it was 
conveyed by Barnes to Wade. That conveyance vested the 
legal title in Wade to all intents and purposes. He could 
have maintained ejectment for its recovery against Barnes 
and every one else. Barnes could not have entered upon 
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him. He could not have evicted him by any legal proceed- 
ing whatever. The property was his, and he had the deed, 
which was the just cause of possessing that which was his, 
But it is said that Barnes was the vendor of the land to 
Wade, and had, what is technically called, the vendor’s lien 
thereon for the payment of the purchase money, and that 
he was entitled to enforce it in a Court of Equity. Now, I 
understand the vendor’s lien to be a natural equity, that land 
sold shall stand charged for the payment of the purchase 
_ money, without any special agreement for that purpose, and 

that the vendee stands seized in trust, a secret invisible trust, 
evidenced by no writing, for the vendor for the purchase 
money, and that this trust can be known to the vendor and 
vendee only and to those to whom it may be communicated 
in facts. 7 Wheaton’s Rep. 50-51. Where a mortgage is 
given, the vendor’s lien, which is known only in equity, can 
no longer exist, and the vendor having elected to take a 
mortgage is confined to his legal lien on the mortgage. 
“ Expressum facit cessare tacitum.” 

By the execution of the deed to Wade, the legal title pass- 
ed to him, and the property of course; and by thestatute, all the 
property of a party against whom a verdict shall be rendered, 
shall be bound from the date of the first judgment. Cobb’s Dig. 
494, The legal lien ofthe judgment attached upon the land the 
moment the deed was executed to Wade, and before the 
mortgage could possible have been executed. The same act 
did not vest the title in Wade and pass it out of him asa 
conduit, as in the case of a fine. The act of conveying the 
land and vesting the property in Wade, was the act of Barnes. 
The act of reconveying it and giving a mortgage on the land 
was the act of Wade, and could have had no effect, if the pro- 
perty had not been in him at the time. But a mortgage is 
not the absolute conveyance of the estate, but, as in this case, 
it is a conveyance on condition, that if the mortgagor does 
not pay the money at the the time stipulated, the estate shall 
then become ¢ bsolute in the mortgagee. 
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At the time of the execution of the mortgage, then, the 
estate did not pass absolutely out of the mortgagor, and of 
course did not vest absolutely in the mortgagee. In Eng- 
land and in some of the States of the Union, when the con- 
dition is broken, the estate is so absolutely vested in the 
mortgagee that he may maintain ejectment and recover the 
premises. That is not the case here. In this State, a mort- 
gage in its inception is nothing more than a security for the 
payment of money, and it so continues to be, and nothing 
more, after the breach of the condition. 

The mortgage, therefore, creates a lien only, and not an 
estate, and the mortgagee, in relation to the mortgaged pro- 
perty, stands on the same footing of any other creditor. He is 
entitled to be paid according to the date of his lien. His lien 
takes effect from the date of his mortgage; that of the judg- 
ment creditor from the date of his judgment. 

But it is said that it would be inequitable and unjust, 
against the principles of “natural equity,” to allow the credit- 
ors of Wade to seize and sell lands purchased by him, and 
for which he has never paid, to the exclusion of the vendor. 
This is an argument to be addressed to the Legislature and 
not to the Courts. But the incaution of the vendor has 
brought him into the difficulty. It is not the fault of the law. 
He made the land the property of Wade: by conveying thé 
title to him. He need not to have done it. He might have 
retained the title and the property until the payment of the 
purchase money. He might have given a bond to make the 
title on the payment of the purchase money. Wade, then, 
would not have had the property in the land. He would 
not have had an equity against Barnes to have demanded a 
title, until every dollar of the purchase money was paid ; nor 
would a trust have been raised by implication, before the 
payment of the money, in Barnes for Wade’s benefit, which 
would have authorized the creditors of the latter to have 
levied on and sold it. These arguments, founded in the 
equity of a case, cannot prevail over the law. There can- 

VOL, XXI, 27 
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not be a stronger equity than that which exists in favor ofa 
bona fide purchaser of property from a debtor against whom 
a judgment exists, for which he pays full value, without 
actual notice of the judgment; and yet no Court of Chancery, 
on the ground of such equity solely, will interpose to enjoin 
the judgment creditor from proceeding against that property. 

But it is said that the title did not remain in Wade a mo- 
ment, but passed immediately out of him back to the vendor. 
The groundlessness of this position is shown by the com- 
plainants’ bill, for if the title and property are still in Barnes, 
whence the necessity of these proceedings ? The complain- 
ants’ suit has no foundation if the property be not in Wade. 
If it is not Wade’s property, the plaintiffs in error could not 
succeed at law. But it is because they must succeed at law, 
that the bill is filed to enforce a lien upon Wade’s property 
which, it is insisted, is entitled to the protection of a Court 
of Chancery against the creditor’s judgment. The principle 
contended for in this case has been acted on and recognized 
in some of the States of the Union; so far as it has been 
acted on, I think it has its foundation in the case of Ameotts 
against Catherich, Cro. Jac. 615, and a case cited in argu- 
ment by counsel in that case. In that case the husband and 
wife were tenants in special tail, They had issue and the 
wife died. Mathew Amcotts, the husband, made a deed of 
feoffment to the use of himself for life, and after, for the use 
of Alexander, his son in tail, and a letter of attorney to make 
livery ; before livery, he married again, and after livery was 
made to the above uses, he died. The tenants endowed 
the wife, who took defendant to husband. Alexander, the 
son, entered and brought trespass. 

The question was upon the wife’s right to dower. It was 
held that she was not dowable, because the livery did not 
gain the husband any new estate ; that, before the feoffment, 
he was not seized of such an estate of inheritance as the issue 
of the second wife could inherit; and the feoffment was to 
himself for life, and after to the use of his son Alexander in 





MACON, JANUARY TERM, 1857. 419 


Scott, Carhart & Co. vs. Warren & Spicer. 








tail, which passed the estate, co instanti, out him, so that he: 
had no seizin of which the wife was dowable. 

That case does not sustain the principle. The husband 
had no estate of inheritance descendible to the issue of the 
second marriage. 

In New York, the opinion of the Bench was by no means 
settled in support of the principle contended for in this case, 
and the Legislature passed an act to give the preference to 
mortgages, given to secure the purchase money of an estate, 
over judgments. I think it requires Legislation here to do it. 

Wade purchased the land and received a conveyance for 
it This passed the title to him. He entered into possession 
of the land and occupied it for eighteen months. He gave 
to his vendor a mortgage, at the time he received the convey- 
ance, on the same premises, to secure the payment of the 
purchase money. This did not revest the title in Barnes, but 
only gave him a security. This security was a lien on the 
land, not a title to the estate. Wade abandoned possession 
of the land after eighteen months possession of it, and sent 
word to Barnes to do the best he could with the lot. This 
message did not revest the title in Barnes. Barnes sold the 
land to the complainant and made noconveyance. He sim- 
ply transferred to them the mortgage taken from Wade. All 
the rights they acquired by the purchase and transfer of the 
mortgage, was the right to foreclose the mortgage; and the 
foreclosure would not vest in,them the title. The land must 
be sold, and the proceeds of the sale would be the property 
of Wade, subject to the mortgagee’s or his assignee’s right to 
be paid the amount of the mortgage debt. The balance 
would be Wade’s absolutely. The report of the Sheriff to 
the Court would be that he had so much money in his hands, 
raised on the sale of the defendant’s property. The rights of 
contesting creditors to the fund in Court, would, under our 
Statute, depend on the dates of their respective liens. Against 
this statute, I do rot think a Court of Equity can relieve. 

But if this was a case of a vendor’s lien, and our Statute | 
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interposed no impediment, the case in Wheaton, already re 
ferred to, settles, that such a lien cannot be enforced against 
creditors. 

I think, therefore, that the judgement of the Court below 
ought to be reversed. 


No. 89.—Bryant [neram and Henry N. Scarsoroves, 
plaintiffs in error, vs. Witt1am G, Littie, defendant in 
error. 


{1.] The defendants in a declaration signed the following words on the back of 
the declaration : 

“We acknowledge due and legal service of the within writ, and waive the ne- 
cessity of copy of it, and service thereof by the sheriff.” There was no pro- 
cess to the declaration. 

Held, That parol evidence was admissible to show, that the defendants intend- 
ed to include process, in the waiver, and lett out the word process by mistake 
or ignorance. 

[2.] On the question, whether process was waived by the defendant in a suit, 
the clerk is a competent witness for the plaintiff in the suit. 


Action to recover Lands in Crawford Superior Court. 
Tried before Judge Worri1t, at October Term, 1856. 


Motion to vacate and set aside judgment. 


This was an action brought by Little against Ingram and 
Scarborough, in the form prescribed by the Act of 1847, to 
recover a lot of land in Crawford county, and mesne profits. 
There was no process annexed to the original petition, nor 
copy petition or process served. 

But upon the petition was the following acknowledgment 
of service, to-wit: 

“We acknowledge due and legal service of the within 
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writ, and waive the necessity of copy and service thereof by 


the sheriff. Jure 29th, 1849. 
H. N. SCARBOROUGH, 


BRYANT INGRAM. 
By T. W. MONTFORT, Att’y.” 


Defendants pleaded the general issue and the statute of 
limitations. 

The jury found for the plaintiff, the land and six hundred 
dollars for mesne profits; and at the March Term, 1853, 
judgment was entered up against the defendants. 

At the same Term of the Court, defendants counsel gave 
notice to plaintiff, that he would, as soon as counsel could be 
heard, move the Court to vacate and set aside said judgment, 
on the grounds: 

Ist. Because no process is annexed to the declaration on 
which the judgment is founded and entered up in this case. 

2d. Because there is no process annexed to¢he writ, or 
waiver of process by defendants or either of them. 


On the hearing of the motion, the counsel for Little offer- 
ed the testimony of Scarborough, the defendant in the case. 
To this testimony counsel on the other side objected on the 
following grounds: 

1st. That he was a co-defendant in the case. 

2d. That he was a party to the record. 

3d. That the testimony was as to the contents of a writing. 

4th. That the interrogatories, to which the testimony was 
in answer. were leading. 


7 


The Court sustained the objection, so far as to rule out all 
of the testimony except the following parts: “I did acknowl- 
edge service of a writ in the above stated case. The ac- 
knowledgment was made at Knoxville, I think it was in the 
spring of 1846. The acknowledgment was written by James 
J. Ray. I supposed that it was legal and obviated the ne- 
cessity of service by the sheriff.” 
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“TI made the acknowledgment, because I had no interest 
in the suit, and supposed it would relieve me from service by 
an officer of Court, I had no defence to make, and intended 
to waive every thing which” (could) “be a defence.” 


The counsel for Little then offered the testimony of James 
J. Ray. This testimony was objected to by the counsel on 
the other side, on the following grounds: 

ist. That there was higher evidence of who was clerk, 
than the statement of the witness. 

2d. That being clerk, the witness was interested in the 
event of the suit; that if the suit failed for want of a pro- 
cess, the clerk would be liable to Little in damages. 

The objection was overruled, and the plaintiffs in error, 


excepted. 


The testimony was as follows: “ At the commencement 
of the suit?I was clerk of the Superior Court of Crawford 
county. Before the commencement of the suit, Ewell 
Webb, one of the defendant’s, in anticipation of the action, 
requested me that, if it should be commenced, I would let 
the declaration lie in my office, and give Mr. Murdock or 
himself notice, that they might waive every thing that the 
law allowed them to do, and save costs, as the case had al- 
ready cost them a great deal. To this request I acceded, 
and when the declaration came into my office, I gave Mr. 
Murdock notice, who with Mr. Hunter, attorney at law, came 
into my office, and after looking at the declaration, Col. Hun- 
ter, as well as the said Murdock, requested me to do nothing 
with it until notice could be given to Scarborough and In- 
gram, who would waive every thing, and acknowledge ser- 
vice, Afterwards Henry N. Scarborough, the tenant in pos- 
session, called to acknowledge service and desired to waive 
everything that the Court permitted. I wrote the acknowl- 
ment of service and waiver, and it was my intention (as I 
thought I had done) to waive everything, to-wit: process, 
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copy, declaration, copy process by the clerk, and service by 
the sheriff, and thought that the entry I had made on the 
declaration effected this, until my attention was called to it 
upon a motion being made to vacate the judgment.” 


The counsel for Little then offered the testimony of T. W. 
Montfort, and to that testimony, the counsel on the other side 
objected, on the following grounds: 

1st. That the witness acquired a knowledge of the facts to 
which his testimony related, while he was acting as attorney 
for the defendant’s (below,) and by reason of the relationship 
of attorney and client. 

2d. That the “writ itself’ was the highest evidence of 
the character of the acknowledgment of service and of what 
the witness did. 

3d. That the testimony gave the contents of a writing. 

4th. That the testimony was in answer to interrogatories 
that were leading. 

5th. That the testimony consisted in what would, if ad- 
mitted as testimony, be a breach of professional confidence. 

The Court overruled the objection and the counsel for the 
plaintiffs in error excepted. 


The testimony—preceded by a protest on the part of the 
witness, that he ought not to be compelled to testify because, 
as he said, all the knowledge he had in relation to the case, 
was “derived from, by means of, and during the time he was 
acting as the attorney of said defendants,’ whose attorney 
he still was—was as follows: 

“TI did acknowledge service for Bryant Ingram in the 
above stated case. I done so to the best of my recollection, 
at the instance and request of said Ingram.” “I intended 
to waive every thing that was necessary to be waived, to pre- 
vent the clerk from having to make out the necessary pro- 
cess and writ, and having the same served by the sheriff on 
Ingram.” “I did not, at the time I signed said waiver, 
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know whether the waiver of original process was embraced 
therein, or that it was even necessary to be embraced. I do 
not know that I ever read said waiver. I signed it, believ- 
ing it all right.” 


After argument on the motion, the Court directed the clerk to 
amend the acknowledgment of service on the declaration, by 
inserting therein the waiver of “original process,” and then 
dismissed the motion. To all of which the plaintiffs in error 
excepted. ° 


Hunter & Baizey, for plaintiffs in error. 


Hatt & Hit, for defendant in error. 


By the Court——Bernnine, J. delivering the opinion. 


Was the part of the testimony of Scarborough that was 
admitted, admissible ? 

And first: Was he interested on the side of the party ex- 
amining him, Little ? 

He was interested on the other side. It would have been 
to his interest, that the motion to vacate the judgment should 
prevail, against Aim, among others. 

Besides the part of his testimony admitted, had relation 
exclusively to himself and his acts, and not to his co-parties, 
or to their acts. 

We think therefore, that under the Act of 1854, for the 
admission of the testimony of the parties in suits, within 
certain limits, the part of the testimony of Scarborough ad- 
mitted, was admissible, unless it was in itself illegal as tes- 
timony. 

Was it in itself illegal as testimony ? 

This Court had to hold that the testimony was legal, in 
order to come to the conclusion to which it did come in this 
case, when the case was last before the Court. This Court 
then came to the conclusion, that the Court below erred in 
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not continuing the case to enable Little to obtain this very 
testimony of Scarborough’s. 16. Ga. 195. 

The argument has now a second time been urged that, as 
by the Judiciary Act of 1799, the whole proceeding in a case 
in which there is no process, is void, there can be nothing 
that will prevent this proceeding from being void ; and there- 
fore, that no evidence can be admissible, the object of which 
is to prevent the proceeding from being held void. And 
again the Court must withhold its assent from the argument. 

The question is not solely, if it is all, on the Judiciary 
Act of 1799; it is mainly, if not entirely, on the Act of 1840, 
to amend the Judiciary ct. The first section of the Act of 
1840, is as follows: “ That whenever a defendant or defend- 
ants to any suits in law or equity in this State, acknowledges 
service, and waives process, it shall not be necessary for the 
clerk to attach a process.” Cobb’s Dig. 363. 

This act does by no means say in these words, that if par- 
ties intend to comply with it, and by mistake or ignorance, 
fail partly to do so, the whole proceeding shall be void. 

And the Act of 1818, says, “That in every case where 
there is a good and legal cause of action, plainly and distinct- 
ly set forth in the petition, and there is in substance a copy 
served on the defendant or defendants or left at their most 
notorious place of abode, every other objection shall be, on 
motion, amended without delay or additional costs.” Jd. 
488. 

[1.] The Court adheres to the assertion, that the testimony 
was legal, and therefore holds that it was admissible. 

The next question is, was the testimony of Ray the clerk, 
admissible ? 

To take acknowledgment of service must be within the 
scope of the duties of clerks under the Act of 1840. And 
it is a general principle that agents and servants are compe- 
tent as witnesses to testify about their own acts, done with- 
in the scope of their employment, even though they may be 
subject to liabilities over, unless the verdict goes for the par- 
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ty calling them. 1. Green. Ev. 416. The rule makes no 
exception of public agents. 

[2.] We think therefore, that Ray was competent as a 
witness, 

The ground of objection to this witness’s testimony, that 
there was higher evidence of his being clerk than his state- 
ment to that effect, was not presented in the argument. 


Was Montfort’s testimony admissible ? 

That testimony was not such as the Act of 1850, “To reg 
ulate the testimony of attorneys at law,” could affect. That 
act applies to cases to occur after its passage. This case oc- 
cured before its passage. Cobb’s Dig. 280. 

Nor was it such as ought to have been excluded by the 
rule which excludes parol evidence that is to operate to vary 
a writing. The testimony stands in this respect on the same 
footing with Scarborough’s. 

The ground of objection to it, that it was drawn out by 
leading questions was not insisted on in the argument; nor 
was this ground.of objection to Scarborough’s evidence urg- 
ed. 

Nor was the testimony such as ought to have been exclud- 
ed, under the rule which forbids attorneys at law to divulge 
“confidential communications” made to them by their clients. 
The testimony disclosed no communication that was entitled 
to be called a confidential one. . 

Was the evidence sufficient to authorize the Court to ren- 
der the judgment which it did render, viz: a judgment, first, 
ordering the clerk to amend the acknowledgment of service 
by inserting in that acknowledgment, a waiver of process, and 
secondly, dismissing the motion ? 

We think so clearly ;—especially as we must take into the 
account, the course and history of the case. 


Judgment affirmed. 
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No. 90.—Wm. B. Parxer, plaintiff in error, vs. SPENCER 
River, defendant in error. 


[1.] If complainant in equity goes to trial on bill and answer, and the answer 
does not support the allegations in his bill, he has no proof and cannot have 
a decree. 


*. 
{[2.] A compromise, when made full and complete, puts an end to the subject 
matter of controversy, and the parties remedy is on the contract of compro- 


mise. 


In Equity, in Bibb Superior Court. Tried before Judge 
Atten, November Term, 1856. ’ 


Spencer Riley filed his bill on the equity side of Bibb Su- 
perior Court, against William B. Parker, for iniunction, relief 
and specific performance. 

The bill alleges, in substance, that Riley was em- 
ployed in the year 1842, by Parker, as agent to pur- 
chase grants from the State to reverted lots. That among 
others he obtained a grant for lot No. 137, in the 11th 
district of Irwin County, now Lowndes, containing 490 
acres. That subsequently Parker becoming dissatisfied 
about the title to this lot, insisted upon Riley’s paying him 
the value of it and taking it, which Riley agreed to do, esti- 
mating the lot at $490 00. That Riley being at the same 
time indebted to Parker on other accounts, the sum of 
$410 00, gave his note for $900 00, and executed a mortgage 
on his house and lot in Vineville, to secure its payment; and 
left the titles to said lot in Irwin, in the hands of Parker. 
That Parker has foreclosed his mortgage and sold the Vine- 
ville premises, for $382 19, over and above the cost, and has 
also recovered a general judgment at law upon said note, 
which he is proceeding to enforce against other property of 
complainant; and refuses to carry out the agreement and to 
convey to Riley the lot of land in Irwin, or to give him credit 
on said judgment for its value. 

The defendant filed his answer, admitting that Riley was 
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employed by him to grant reverted lots in 1842, and that he 
secured a large number, and amongst the rest was No. 137, 
in Irwin County. That, some years afterwards, he discov- 
ered that Riley had been forging and manufacturing titles 
and papers to suit his own purposes and convenience, and 
that many of the grants which he had returned to him were 
forged—that he charged Riley with this crime and fraud, 
who, at last, confessed his guilt, and agreed to compensate 
defendant for the loss he might sustain on his forged and de- 
fective titles ; and upon coming to an adjustment and settle- 
ment of this matter, Riley agreed to pay defendant the sum 
of $2,100 00, as follows: $1,200 00 in lands which he would 
turn over to defendant, and give his note for the balance. 
And thus the $900 00 note was given by Riley to defendant, 
and upon no other consideration. That in gathering up the 
titles and papers, at the close of this settlement, Riley got the 
grant to one of the lots which was turned over to defendant, 
lying in the County of Twiggs, and which he refused after- 
wards to surrender, but said he had sold it. The lot in Ir- 
win was one which Riley admitted was a forgery, but after- 
wards, upon application and examination at the land office 
in Milledgeville, it turned out to be genuine, and defendant 
has since sold it for about $300 00; but four of the grants 
last received from Riley have proved to be forgeries, by 
which defendant has sustained heavy losses; besides the 
Twiggs County lot, to which he was justly entitled, and 
which of itself, is worth more than the Irwin lot. Defend- 
ant admits the foreclosure of his mortgage and sale of the 
premises, and that there was received from the proceeds and 
applied to his demand, the sum of $382 19. He admits 
that he has obtained a general judgment on the note, and 
that he is fairly entitled to the whole amount due thereon, 
less the sum of $382 19, received from the mortgage sale. 


The case was heard upon bill and answer; and the jury 
found and decreed that the fi fa of Parker against Riley be 










MACON, JANUARY TERM, 1857. 429 








Parker vs. Riley. 








credited with the sum of four hundred and ninety dollars, 
and that Parker have leave to proceed with said fi fa for the 
balance due thereon, after making such credit. 









The defendant, Parker, moved for a new trial on the 
grounds that the verdict was contrary to law and equity, and 
evidence, and against the charge of the Court; and because 
the Court refused to charge, as requested, that, if Parker lost 
by Riley’s fraud and faithlessness in buying reverted lots, 
several thousand dollars, over and above the $2,100 00, al- 
ledged to have been received by him from Riley, then com- 
plainant has no equity, and cannot recover unless he first 
repairs these losses; and neither is he protected from doing 
this by any compromise that was made unless he faithfully 
performed his part thereof. 

After argument, the motion for new trial was refused by 
the Court, and thereupon defendant’s counsel excepted. 















Lanier & ANDERSON, for plaintiff in error. 






Srusss, Hrit & Tracy, for defendant in error. 


By the Court—McDonatp, J. delivering the opinion. 









[1.] It was stated in the argument that this cause went to 
trial on the bill and answer. The record shews that there 
was a replication, but it does not appear that it was read or 
relied on, to put in issue the statements of the answer. But 
it matters little, in this case, as the case made by complain- 
ants bill was not supported by the answer, and the plaintiff 
had no other proof. 

The defendant’s answer denied, in toto, the agreement 
set forth by complainant, There could be no decree for com- 
plainant without proof, and he had none. Legh vs. Haver- 
field, 5 Vesey Jr. Rep. 452. 

[2.] The counsel for plaintiff in error, in argument, com- 
plain that the Court did not give his request in charge to the 
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jury, as stated in the motion for a new trial, and that he as- 
signed no reason for this omission} The counsel have as- 
signed no reason why the Court should have given the 
charge as requested, and we can discover none why he 
should have given it. The contract of compromise, as far as 
we understand it, was a complete contract, and we know of 
no rule of law which places it in the power of either party to 
a compromise, to disregard it, if it was full and final between 
the parties, as to the subject matter of controversy. 

We reverse the judgment of the Court below, on the 
ground that there was no evidence to authorize the decree 
of the jury. A new trial must, therefore, be ordered. 


Judgment reversed. 


No. 91.—STROHECKER and Batpwin, plaintiffs in error, vs. 
Moses D. Barnes, defendant in error. 


Where premises are let and certain repairs areto be done by the landlord before 
the tenant takes possession, it is a condition precedent, which must be per- 
formed, otherwise no rent is recoverable if the occupation is abandoned for 
want of these repairs ; and the fact that the tenant went into possession Je- 
fore the day stipulated, is no waiver of the repairs as a condition precedent. 


Assumpsit for Rent, in Bibb Superior Court. Tried be- 
fore Judge AtLen, November Term, 1856. 


This was an action for the recovery of rent, brought by 
Edward L. Strohecker, and Robert F. Baldwin as executor 
of Joseph A. White, against Moses D. Barnes. 

The facts of the case are these: Sometime prior to the 
first of October, 1852, Strohecker and White, (who has since 
died and Baldwin is his executor,) rented to defendant a 
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house in the city of Macon to be occupied as a dwelling, 
from ist of October, 1852, to 1st October, 1853, for the sum 
of $300, to be paid in quarterly instalments; and Strohecker 
and White agreed to do certain repairs to the house and 
fencing. The defendant went into the house on the 9th day 
of October, and found some workmen at work on the 
premises ; but the repairs not being finished, he abandoned 
the house on the 12th and gave plaintiffs notice that he had 
quit, in consequence of the repairs not having been done 
according to contract. The defendant admitted that prior to 
moving into the house, he had agreed with plaintiffs to ex- 
tend the time of completing the repairs to the 10th of Octo- 
ber, and if done by that time it would be satisfactory to him. 

Plaintiffs’ counsel requested the presiding Judge, to charge 
the jury. 

Ist. That if they believed from the evidence that defend- 
ant went out of and abandoned the house, he thereby dis- 
pensed with plaintiffs doing any further repairs; and their 
failure to comply with any contract made with a subse- 
quent tenant about the repairs, had nothing to do with this 
case. 

The Court refused to charge the first part of this request, 
but charged the latter part to be the law. 

2d. That if they found that Barnes went in on the 9th, 
under a new agreement, extending the time from the Ist to 
the 10th of October, knowing that certain repairs were not 
done, he was thereby bound to allow a reasonable time from 
that period to finish said repairs. 

This the Court refused to charge. 

3d. That if the jury believe from the evidence, that Barnes, 
both before and after the 1st of October, offered to exchange 
said house for another, and while in said house, offered to 
rent or sub-let it, he thereby waived the remaining repairs 
as a condition, or was bound to allow reasonable time from 
his going in for finishing the repairs, 

Which charge the Court refused to give. 
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But charged, ‘that defendants’ offering to sub- Jet before or 
while in possession of the premises, did not relieve plaintiffs 
from their obligation to repair within a reasonable time, 


Defendant’s counsel requested the Court to charge : 
1st. That if, when defendant rented the house, plaintiffs 
agreed to repair the premises by the 1st of October, afterwards 
extended to the 10th, and the repairs agreed on were not 
done by the 10th, they must find for the defendant. 

2d. That if plaintiffs agreed to do the repairs by the 10th 
of October, and they were not completed by that time, they 
cannot recover; especially if plaintiffs did not make the re- 
pairs at all. 

3d. The fact of defendant’s going into the house on the 
9th, and remaining there until the 12th of October, was no 
waiver of the repairs being done in a reasonable time; and 
if said repairs were not so done, they must find for defend- 
ant; and especially if plaintiffs did not finish the repairs at 
all during the year. 

4th. It was the duty of plaintiffs to do the repairs, wheth- 
er defendant remained in the house or not, and if they did 
not do it, they cannot recover. 

Which four charges the Court gave as requested by de- 
fendant, and to which, and to the refusal to charge as reques- 
ted, plaintiff's counsel excepted. 

The jury found for the defendant. 


Rutruerrorp, for plaintiffs in error. 
LanieER & AnpeErson, for defendant in error. 


By the Court.—Lumpxin, J. delivering the opinion. 


When this case was before the Court, February, 1855, (17. 
Ga. Rep. 340,) we held, that construing the contract to mean 
that the tenant was to get possession the 1st of October, and 
that the repairs was a condition precedent, still his going in- 
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to the house after that time might be considered as a waiver 
of the repairs before that time, but that it did not dispense 
with the making them within a reasonable time thereafter. 

The new testimony is, that Barnes agreed that the repairs 
might be done by the 10th of the month, and it is now insis- 
ted, that inasmuch as he went into possession before the 
time stipulated, that it is a waiver of the repairs altogether, 
as a condition precedent, and that he is bound for the rent, 
and the landlord is liable only for damages. We ask, how 
does the occupation before the time amount to a waiver? 
We do not feel the force of this position. He went in sup- 
posing the last agreement would be executed. He found six 
hands at work on Saturday the 9th. On Monday one only 
came back, and he did but little; and on Tuesday, Barnes 
left. He waited till the 22d, allowing the full period claim- 
ed to be sufficient to complete the repairs, and nothing being 
done, he served a written notice on the landlord, of his aban- 
donment of the contract. The new testimony, in the opin- 
ion of this Court, weakens rather than strefigthens the orig- 
inal defence. Certainly it does not help it. 


Judgment affirmed. 





No. 92,—At.Len B. Drummonp, and others, plaintiffs in er- 
ror, vs. Ropert 8. Harpaway, defendant in error. 


The heirs of D. filed a bill against H. alledging that H. was indebted to D. at the 
time of his death, and that D. left no creditors, and praying for an account of 
the debt. H. demurred to the bill, insisting that if liable at all, he was liable 
only to an administrator, of D. 

Held, That this was not a sufficient ground of demurrer. 


In Equity, in Muscogee Superior Court. Decision upon 
demurrer, by Judge Worritt, May Term, 1856. 
VOL, XxI. 28 
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The bill in this case was filed by Allen B. Drummond and 
others, heirs at law of Robert Drummond an idiot, late of 
the county of Russell and State of Alabama, deceased, 
against Robert S. Hardaway of the county of Muscogee and 
State of Georgia. 

The bill alleges that in the year 1816, John Drummond of 
Brunswick county, Virginia, the father of said idiot, died in- 
testate, leaving a large estate, to a share or portion of which 
said idiot was entitled. That one George Hardaway, the 
brother of defendant, administered on the estate of the said 
John Drummond, and gave,bond as administrator in the 
sum of two hundred thousand dollars for the faithful dis- 
charge of his duties, and to which bond defendant Robert 
S. Hardaway, was a security. That suit was subsequently 
instituted in behalf of said idiot, in Brunswick county, Vir- 
ginia, against the administrator and his securities, and a 
judgment had in 1827, for about $2,100, besides interest ; 
and after the rendition of said judgment, the said George 
Hardaway remeved from Virginia to Morgan county, Geor- 
gia, where he died intestate, in the year 1828, and adminis- 
tration of his estate was granted to his brother Robert S. 
Hardaway the defendant. 

That the said idiot was covertly, and in collusion with 
George and Robert S. Hardaway about 1827, removed from 
Virginia to Morgan county, by a younger brother, William 
F. Drummond—that said William F. who was young, dissi- 
pated and irresponsible, was appointed guardian of the said 
idiot by the Inferior Court of Morgan county, and the said 
Robert S. became his security. This appointment was made 
in 1828, That after William F. Drummond’s appointment as 
guardian of his idiot brother, he was induced by said Robert 
S. Hardaway, to execute to him a receipt for the judgment 
recovered against him and his brother George, in favor of 
said idiot in Virginia, without consideration or any money 
being actually paid, but fraudulently and collusively ; and 
for which judgment said Robert S. was bound, both as the 
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security to said George Hardaway and as the security of the 
said William F. Drummond. 

The bill further alleges, that the said Robert S., after thus 
procuring the appointment of said William F. Drummond, 
and procuring from him the receipt as aforesaid, in the year 
1829, applied to the Court of Ordinary of Morgan county— 
and representing that said William F. Drummond, guardian, 
was wasting the estate of the idiot, and desiring to be releas- 
ed from his suretyship—he was appointed guardian in the 
place of said William F., and was thus entitled to receive 
the whole estate of said idiot; but of what it consisted or of 
what nature or amount, complainants do not know, except 
the judgment for $2,100, before mentioned. 

Said idiot died in the year 1849, in the State of Alabama, 
and complainants are his heirs at law; that after the death 
of said idiot, William A. Hardaway, the son of defendant— 
and under his control and influence—administered on his es- 
tate in Russell county, Alabama; and this was done for the 
purpose of preventing others from administering, who might 
call said defendant to account; that said William A. having 
administered at the instance of his father, has taken no steps 
to bring him to an account, but he still holds possession of 
and retains the estate of said idiot in his hands; that there 
are no debts against said estate, and that William A. Harda- 
way has removed beyond the jurisdiction of the Court, and 
resides in the State of Alabama. 

The bill prays for an account against said Robert S. Har- 
daway, and that he be decreed to pay over to complainants 
the amount in his hands belonging to the estate of said idiot, 
and the amount which he is bound and liable for in his 
character as surety to the administrator of the idiot’s deceas- 
ed father; as co-defendant in the judgments rendered in 
Virginia; as security to William F. Drummond, while guar- 
dian of said idiot; and as the guardian himself of said idiot, 
and having his estate in hand at his death, 

The defendant met the bill with a demurrer. 
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1st. For want of Equity. 

2d. That the legal representative of said deceased idiot, 
and not his heirs at law alone have the right to call for an 
account against defendant. 

3d. That the bill is multifarious. 

The defendant further pleaded, that the said Robert Drum- 
mond, idiot, removed to the State of Alabama, and county of 
Russell, where, on the 13th of March, 1849, William A. Har- 
daway was appointed his guardian, the defendant being un- 
willing longer to act, and that he had accounted with said 
William A. as guardian for all the estate of said idiot, and 
paid him over the same, being the sum of $1,392 65, and 
took his receipt therefor; that afterwards the said idiot de- 
parted this life in the State of Alabama, and William A. 
Hardaway was appointed administrator. And this the de- 
fendant pleads to complainant’s bill, and asks the judgment 
of the Court, whether he shall be compelled to make further 
answer thereto. 

The cause was heard upon the demurrer. Judge Worrill, 
after argument, sustained the same, and ordered com- 
plainants bill to be dismissed; and thereupon complainants 
excepted and assign error. 


Hines Ho xt, for plaintiff in error. 


Doveuerty, and Jas. Jounson, for defendant in error. 


By the Court——Bernnine J. delivering the opinion. 


il who are heirs of the deceased Robert Drummond, are 
parties to the bill, and parties plaintiffs. It may be inferred 
therefore, that none of the heirs of the said Robert, wishes 
for an administration to be had on the said Robert’s estate, 
or is opposed to the heirs winding up the estate for them- 
selves. 

There were no creditors of the deceased at the time of his 
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death, and consequently, there can be no person who, as. 
creditor, might be opposed to the heirs doing this. 

Robert S. Hardaway, the defendant in the bill, was in- 
debted to the deceased at the time of the death of the latter, 
on divers accounts. 

These are the leading parts of the bill, generalized. 

And upon them the question is, whether Hardaway, the 
debtor of the intestate, can be sued in equity for an account 
of the debt, by the heirs, or only by an administrator. 

As there were no creditors, the equitable title to what Har- 
daway the debtor owed, vested completely and exclusively in 
the heirs. 

And it is a general principle, that a perfect equitable title 
is sufficient to support a suit in equity. Suits in equity upon 
such a title, and in cases not unlike the present, have been 
frequently upheld by this Court. 

As, in the case of Jonekin vs. Holland, 7. Ga. Rep. 590. 

In that case, a tenant of land had a complete right to the 
land under the statute of limitations, as against the heirs of 
the person in whom was the adverse title, but not as against 
the administrator of that person. But the heirs were all of 
age, and there were no creditors of the deceased person. The 
heirs therefore, had the complete and exclusive equitable ti- 
tle to the land; and consequently a recovery of it by the ad- 
ministrator, would have been a recovery to their sole use. 
This Court held, that the tenant might in equity enjoin a 
suit for the land by the administrator. And this was hold- 
ing, that the tenant might set up in his defence, the equitable 
title of the heirs, and the bar to that title, to defeat the legal 
title of the administrator. 

And, as in the cases of Josey and others, vs. Mudulf, 13. 
Ga. Rep. 483-4. Smith, adm’r vs. Gentry, 16. Ga. Rep. 31. 
Lyon vs. Howard, and others, Id. 481. Shorter and others, 
vs. Hargraves, 11. Ga. Rep. 658. 

The last case is, indeed a precedent for the present one, 
In that case, the bill was filed by the heirs of E. S. Shorter 
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against Hargraves, as the administrator of Jas. H. Shorter, 
who had been an administrator of E. S. Shorter, for an ac- 
count of the liabilities of Jas. H. Shorter as such adminis- 
trator of E. S. Shorter. Hargraves insisted, that he was lia- 
ble to account for those liabilities, only to an administrator 
of E. S. Shorter. 

But this Court held, that he was liable to account to the 
heirs of E. S. Shorter, and therefore it sustained the bill. 

Nor was there in the bill in that case, even any allegation, 
that there were no creditors of E. S. Shorter. 

Indeed, a perfect equity has been held by this Court, to be 
a title that may be asserted even at law. Pitts vs. Bullard. 
3. Kelly 17. 

We think therefore, that the heirs of Robert Drummond 
had the right to bring this bill. 

And if they had, there was equity in the bill, as it was not 
multifarious. 

Every part of this bill is connected with some other part. 

But we think, that Wm. F. Drummond ought to be a par- 
ty or that some excuse should be given for not making him 
a party. 

The settlement between him and Hardaway is attacked. 
He therefore is at least a proper party to the suit. 

However, considering his entire relation to the case, I can- 
not myself regard him as a necessary party to the suit. 

The conclusion of the Court therefore is, that the Court 
below should not have sustained the demurrer. 


Judgment reversed. 
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No. 93—Paut J. Semmes, and others, plaintiffs in error, vs. 
RapHaEL J. Moses, and others, defendants in error. 


A Deed of Trust being taken on a variety of property, to secure the payment 
of a bond debt, and a portion thereof having been sold to satisfy a judgment 
at law, under notice at the time, that it was sold subject to the trust lien; 
and the Trustee having proceeded afterwards to resell the property so pur- 
chased, without exhausting first that which remained undisposed of in the 
hands of the debtor: 

Held, 1. That the whole of the property included in the Trust Deed is to be 
regarded as subject to the amount of money due upon the bond debt. 2. 
That if the property sold brought what it was fairly worth, then it should not 
be disturbed until the balance of the property embraced in the Trust Deed 
be sold. 3. Then should there still» be a deficiency, the property first sold 
must make up the difference. 4. If the property sold would, at its fair 
worth, to be ascertained at the time of sale, in addition to what has already 
been paid for it, extinguish the bond debt, then it shall bear the whole bur- 
then of discharging that indebtedness. 5. If however, at its fair worth, it 
would fall short of satisfying the outstanding incumbrance, then the property 
unsold should contribute its pro-rata proportion of said lien. 


In Equity, in Muscogee Superior Court. Before Judge 
Worrit, at Chambers, 2d January, 1857. 


Motion to dissolve injunction upon the coming in of the 
answer. 


This bill was filed by Paul J. Semmes, George W. Winter, 
Seaborn Jones, John L. Mustian, Richard Patten, and James 
W. Warren, against the Coweta Falls Manufacturing Compa- 
ny, and Raphael J. Moses, William A. Redd, and Henry H. 
Epping, Trustees, to enjoin ‘and restrain said Trustees from 
selling certain property. 

The bill alleges, that said Company on day of May, 
1852, executed a certain deed of Trust, to said Moses, Redd, 
and Epping, by which it conveyedto them as Trustees for 
securing the payment of certain bonds mentioned in said 
deed, a certain lot in the city of Columbus, known as lot 
No. 1, in the Water Lot Company survey, with the improve- 
ments thereon; and lot No, 191, in the plan of said city, with 
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the improvements on the same, and a large quantity of ma- 
chinery and tools. 

The bill further states that the bonds made by said com- 
pany and now remaining due, amount to about $10,600, 
besides interest. 

That Farish Carter recovered judgment against said com- 
pany for the sum of $4,834 99 principal, $643 99 interest; 
and on the 2d July 1855, execution was issued on said judg- 
ment and levied on the property contained in said Trust 
Deed. At the sale by the sheriff on the 1st Tuesday in No- 
vember, 1855, lot No. 1, was sold and bid off by complain- 
ants for the sum of eight thousand six hundred dollars. 

That this amount being more than sufficient to satisfy Car- 
ter’s execution, no other property was sold by the Sheriff. 
That at the sale, public notice was given of the Deed of 
Trust and the bonds, and that the property levied on was 
sold subject to the same. 

That said are Trustee sabout to sell under and by virtue 
of said Deed of Trust, lot No. 1, thus purchased by com- 
plainants at sheriff sale, in order to pay off and satisfy said 
bonds; and the bill claimed and insisted that said Trustees 
should first sell the other and remaining property contained 
in said deed, before coming on that portion bought by com- 
plainants, and prayed for an injunction, &c. 

Defendants answered the bill, admitted most of its allega- 
tions, but insisted that the lot purchased by complainants 
was sold subject to the bonds and in consequence thereof, 
was bought at and for a sum far below what it would other- 
wise have brought, and that in justice and equity, the same 
was subject to be first sold to satisfy said bonds. 

Upon the coming in of the answer, defendants moved to 
dissolve the injunction, on the ground that the equity of the 
bill was denied and sworn off by the answer. 

The Judge refused the motion and held up the injunction, 
and defendants by their counsel excepted. 
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Doveuerty and Ho tt, for plaintiffs in error. 


WELLBOoRN Jounson & Sioan, for defendants in error. 
By the Court.—Lumrxin, J. delivering the opinion. 


We do not design in this opinion to disturb, either the doc- 
trine in Cumming and others, in 3d. Kelly, or Lawton and 
others in 18. Ga. Reports. Those cases are consistent with 
each other; and neither of them conflict with this. 

The difficulty in this case, originates in the doubt as to 
what the purchasers supposed they were buying: and that 
fact will depend in a great measure—in this, as in any other 
case, where property is sold under a lien—upon the price paid 
for it. One of the grounds of equitable interposition here is, 
the probability from the statements and professional opinion 
entertained and expressed at the time of the sale, that the 
trust debt would have to be collected out of the property re- 
maining unsold in the hands of the debtor, and hence they 

were induced to pay more for it—possibly its fair value—sup- 

posing they were getting it free from the outstanding encum- 
brance. This makes an investigation necessary. Because 
if there be equity in this case, it consists in the foregoing view 
of it. We will state briefly what we understand to be the 
true principles that should control and regulate this matter. 

The whole of the property included in the Trust Deed, is 
to be regarded as subject to the amount of money due upon 
the bond debts. If the property sold brought what it was 
fairly worth, then it should not be disturbed, until the rest of 
the property embraced in the Trust Deed be sold. Then 
should there still be a deficiency, the property first sold must 
make it up. For it was bought subject to this lien. And 
when the balance is sold under the deed, it will be sold free 
from any lien, and the purchaser will take an absolute title. 
If the property sold would at its fair worth—to be ascertained 
at the time of sale—in addition to what has already been paid 
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for it, extinguish the bond debts, then it should bear the 
whole burthen of discharging that indebtedness. If howev- 
er at its fair worth, it would fall short of satisfying the out- 
standing encumbrance, then the property unsold should con- 
tribute its pro-rata proportion of said lien. And for the pur- 
pose of carrying out these views, and having the equities of 
the parties fully determined under the present proceeding, the 
cestui que trust of the bond debt should be made a party to 
the bill. It should be further amended by distinctly alleging 
what was the value of the property purchased by complain- 
ants, as well as that which remained in the possession of the | 
debtor, to be ascertained at the time of the Sheriff’s sale. 








Judgment affirmed. 





No. 94.—Beers & Bogart, ef. al. plaintiffs in error, vs. 
Epwarp L. Srronecker, adm’r, defendant in error. 


{1.] Equity may interpose on the application of an administrator, and enjoin 
suits of creditors, and by a decree adjust the rights of all, in cases of great 
complication and difficulty : and when the intestate’s estate is involved in two 
partnerships, and the plea of plene administravit preter is pleaded, and the 
solvency of the estate doubtful, such a case is presented. 


{2.] Although the bill of the administrator may not be as explicit as it should 
be, in respect to his diligence inthe administration, yet if enough appears 
to show that the difficulties attending the administration are not chargeable 
to him, a Court of Equity will come to his relief. 


In Equity, in Bibb Superior Court. Decision on demur- 
rer, by Judge Powers, at May Term, 1856. 


Bill for direction, injunction and relief, filed by Edward 
L. Strohecker, administrator of Alexander Scott, deceased, 
against Beers & Bogart, and numerous other defendants, cred- 
itors of said deceased. 
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The bill alleges that complainant’s intestate, late of the 
city of Macon, departed this life some years ago, leaving his 
affairs greatly complicated, and his estate much embarrassed 
and indebted. 

That at the time of his death he had an interest as lessee 
in the Lanier House, in the city of Macon, with William 
Dibble; said hotel being conducted under the name of Scott 
& Dibble, which business remains unsettled; he was also 
the ostensible individual owner and proprietor of the Bar 
and Billiard rooms attached to said Lanier House, and from 
which deceased in his life time realized considerable profits, 
and complainant has since intestate’s death collected from 
the accounts due said Bar and Billiard room and from the 
sale of articles and property belonging thereto, large sums of 
money ; but one Charles C. Usher claims to have been a 
partner in said business and entitled to one-third of the pro- 
fits thereof, and has a bill now pending against complainant 
for his share of the profits and assets of said alleged partner- 
ship. That Beers & Bogart, and other creditors, having large 
claims against deceased, have brought suits against com- 
plainant as administrator, which are now pending on the 
appeal in the Superior Court of Bibb county; and the bill 
contains a list of the names of some thirty or forty other 
creditors, whose claims and demands are not yet sued on. 

That complainant has collected about $4,150, and there 
are assets and accounts remaining uncollected, amounting to 
about $2,000, but most of which are desperate and doubt- 
ful. 

That the debts against said estate which have come to 
complainants knowledge, amount to $11,485 66, of which 
$7,372 32, consist of notes and $4,112 24, on accounts. 
That the amount in suits, pending against him is about $6,000, 
of which $3,712 44, are on accounts, 

That said Usher has filed his bill, enjoining a suit at law, 
by complainant against him, and in which bill he sets up his 
claim as a partner in said Bar and Billiard concern, to one- 
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third of the net profits, which he alleges amounts to $2,896 
50, and that a large amount of the money received and col- 
lected by complainant, has been from the business of said 
Bar and Billiard room, and he claims that partnership assets 
shall be first applied to partnership debts and liabilities ; and 
a large portion of the debts against said deceased are on ac- 
count of this business. 

That complainant is at a loss what debts to pay and the 
order in which they are entitled to be discharged. He prays 
for direction—that the creditors may be called in and their 
demands audited—the assets of the estate marshalled, and 
applied and paid out under and by the order and direction 
of the Court; and that the suits pending at law be enjoined. 


There was a demurrer to this bill on the grounds: 

lst. That there is no equity in the bill. 

2d. That the injunction should not be granted, because 
there has been no general decree against complainant, 
in favor of the creditors of said deceased, under which de- 
fendants can come in and prefer their claims against said 
estate. 

3d. That said bill and injunction cannot be sustained un- 
til defendants have obtained judgments at law, and it does 
not appear from the bill that such has been done. 

4th. That the injunction cannot be sustained as to the 
debts on account of the Bar and Billiard business. 

5th. That the bill shows that complainant has used no 
diligence and is therefore not entitled to relief in equity. 

6th. That he has not availed himself of his legal defences 
at common law. 

After argument, on said demurrer, the Court overruled the 
same, on all and each of said grounds, and ordered and ad- 
judged that said bill do proceed, and that the injunction 
be retained ; to which decision defendants excepted. 


Lanier & AnpErRson ; and WuiTT Le, for plaintiffs in error. 
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RutHerrorp ; and Cots, for defendant in error. 
By the Court.—McDonatp, J. delivering the opinion. 


[1.] This bill is filed to ask the Court to protect complain- 
ant in the administration of his intestate’s estate, and pray- 
ing that it may be settled under a decree of the Court, and 
under circumstances which will allow all creditors to present 
their demands and be paid according to their legal priority. 
That executors and administrators may resort to chancery 
for such object under certain circumstances, is unquestiona- 
ble. Does the case made by complainant’s bill entitle him 
to appeal to a Court of Equity for relief? The intestate, at 
his death, left his affairs greatly embarrassed ; and compli- 
cated with two partnerships, one in a hotel, and the other in 
a Bar and Billiard room. The complainant, as administra- 
tor has been notified of debts due by his estate amounting 
to $11,485 66; of this, the sum of $7,372 93, is due by 
note or written obligation, and the balance $4,112 74, is due 
on accounts. Assets of all sorts, including receipts of Bar 
and Billiard room prior to the sale are $6,052 76, of which 
the amount of $1759 79, are mostly worthless. 

Of the liabilities above stated, the sum of $6,269 46, are 
on account of the Bar and Billiard room, the balance was 
due by intestate individually. 

Complainant sued Charles C. Usher, who had charge of 
the Bar, for the sum of $2.500 received by him at the Bar. 
Usher instituted a suit in Chancery, returnable to May Term, 
1854, claiming to have been a partner of the intestate in the 
Bar and Billiard room, alleging that twenty-eight hundred 
and ninety-six dollars and fifty cents are due him as his share 
of the net profits. He claims his proportion of the stock 
on hand, &c. Since this litigation commenced, complainant 
was sued by the plaintiffs in error, He has entered defences 
to said suits and pleaded plene administravit preter, &c. &c. 
The bill alleges the large number of creditors of intestate, &c. 
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The complainant has collected and held ready to distri- 
bute for more than twelve months, the sum of $4,148 15, but 
owing to the suits pending in Law and Equity against him, 
he cannot safely pay it out. He was unapprised of Usher’s 
partnership with his intestate, in the Bar and Billiard room, 
From the nature of that business, carrying it on in his own 
name while Usher was secretly a partner, the debts are seem- 
ingly his individual debts, while the partnerships funds and 
effects are liable to pay them, and if that partnership exists, 
an account thereof must first be taken, its debts paid, and 
Usher’s interest in the profits must be adjusted with him be- 
fore any part can be applied to the payment of intestate’s 
individual debts. There are numerous creditors of the in- 
testate, and five suits have been instituted against complain- 
ant as his administrator, and although the plea of plene ad- 
ministravit preter, has been filed to these suits, it is obvi- 
ous, that it will be attended with great expense, trouble, and 
harrassment to try the issue made by that plea in each case, 
as well as in cases that may be hereafter instituted. It is 
better for all concerned, and will prevent litigation and costs, 
to have all the cases tried in one suit, at a time, and under 
circumstances, which will enable the Court to pass fully and 
definitively on the rights and interests of all. The bill pre- 
sents just such a case of complication and difficulty as calls 
for the interference of a Court of Equity. 9. Ga. Rep. 393. 
14. 1b. 326. Story Eq. Ju. §543. 

[2.] So far as the argument is concerned, which is based 
on the objection of /aches on the part of the administrator in 
administering the estate, we will remark that the bill is not 
as explicit as it ought to have been in respect to the time of 
the administration, but still enough appears to show that the 
main embarrassment in his way, is the bill filed by Charles 
C. Usher in 1854, claiming to be a partner in the Bar and 
Billiard business. This must have been without the fault 
of the administrator, and yet it is necessary that that matter 
should be determined before the administrator can, under 
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the circumstances of his intestate’s affairs, settle with the 


creditors. 
Judgment affirmed. 


No. 95.—FreLp & Apams, plaintiffs in error, vs. CIncInNA- 
tus M. Lucas, defendant in error, 


{1.] The guardian of a Lunatic may sue in his own name as guardian, to recov- 
er the possession of personal property belonging to his ward, and which has 
been converted since his appointment. 

[2.] Mere irregularities committed under the writ de lunattco inqutrendo, such 
as the report being made by thirteen men instead of twelve, will not vitiate 
the proceeding, and the judgment thereon. 

[3.] The inquisition of lunacy and the appointment of a guardian consequent 
thereon, is prima facie evidence only, and not conclusive against third per- 
sons, who were not parties to it. 


Trover, in Bibb Superior Court. Tried before Judge Pow- 
ers, May Term, 1856. 


This was action of Trover brought by Cincinnatus M. 
Lucas, guardian of Littleberry Lucas, a lunatic, agains 
John M. Fields and Abram Adams, for thirty bags of cotton, 
which they had received into their warehouse in the city of 
Macon, and converted to their own use, &c. 

Plaintiff opened his case by reading the declaration: De- 
fendant’s counsel demurred thereto, upon the ground, that 
it appeared that the action was brought in the name of the 
guardian of the lunatic, and not in the name of the lunatic 
himself. 

The Court overruled the demurrer, and defendant excep- 
ted. 

Plaintiff then introduced his letters of guardianship of 
said Littleberry, as a lunatic; defendant objected to the ad- 
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mission of said letters, on the ground, that no judgment was 
shown, nor any fact to give the Ordinary jurisdiction. The 
Court overruled the objection, and defendant excepted. 


Ansly J. Wyche, sworn for the plaintiff, testified, that the 
cotton in controversy was in the warehouse of Field & Ad- 
ams, in the spring of 1853. Cincinnatus M. Lucas, the plain- 
tiff sold the cotton to witness and received the money there- 
for. Adams, one of the defendant’s refused to deliver me the 
cotton ; he refused in presence, and on demand of the plain- 
tiff, who then refunded the money to witness, Thirty bags— 
averaged about 420 or 430 pounds a bag. When Littleberry 
Lucas was in town, Adams told me not to buy the cotton of 
him as he would not deliver it. When plaintiff went with me 
to see Adams, he offered to show his letters of guardianship. 
In my opinion Adams had received notice of the appoint- 
ment; this demand of the cotton was made previous to June 
1855. Plaintiff said the cotton belonged to him as guardian 
of Littleberry Lucas, The cotton was in store when wit- 
ness made the trade with plaintiff; but he did not have the 
cotton receipts. Adams may have said he would deliver the 
cotton without his receipt. The cotton was made, I think, in 
Monroe county. Plaintiff lived in Crawford county. The 
cotton was made on the plantation, and by the slaves of 
Littleberry Lucas. Adams showed witness a letter from 
Cincinnatus M. Lucas, written to defendants, informing them 
that he was the lawful guardian of his father, and witness 
is quite sure that Adams had this notice before the cotton 
was stored, and when the first load was brought; also that 
the sale to him was prior to the final disposition of the cot- 
ton by defendants. 


Thomas J. Wyche, on the part of plaintiff. Saw the cot- 
ton last May, it was stored in the defendant’s warehouse in 
April, about the time the cotton was stored, they had been 
notified, that Littleberry Lucas had been declared a lunatic ; 
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it was known to Adams prior to the purchase spoken of by 
Ansly Wyche: My brother and I were to give 83 cents'a 
pound for the cotton, and it came to a little over $1,300. The 
price was higher when it was delivered to the order of Lit- 
tleberry Lucas; when it was sold cotton was worth 11 cents 
per pound. I think its aggregate value was over $1,500 at 
the time of sale. Witness made a calculation on the above 
data, and ascertained that at 8? cts,, the cotton would amount 
to $1,300, and at 11 cents, to $1,595. 

Both the Wyches testified that cotton had risen in the 
market between the first sale by plaintiff to them, and that 
made by defendants on Littleberry Lucas order; he being 
present and giving directions about the same, and received 
the money. 

Plaintiff closed. 





Defendants offered a copy of the record from the Court o 
Ordinary of Crawford county, of the proceedings in a cause 
in which plaintiff was movant, and Littleberry Lucas was 
declared a lunatic. Plaintiff objected to its introduction. 

The Court sustained the objection; remarking that the 
said judgment from the Court of Ordinary could not be en- 
quired into on the trial of this cause; and defendants ex- 
cepted. 

The defendants then offered to prove by depositions then 
in Court and duly executed and returned, and by witnesses 
then present, the following facts: 

(It being distinctly admitted by plaintiff that the cotton in 
controversy was raised on the farm and by the slaves of Lit- 
tleberry Lucas, the alleged lunatic.) 

That Littleberry Lucas sent the cotton to Macon and caus- 
ed it to be stored in defendant’s warehouse in his own name; 
that cotton receipts were made out in his name, and deliver- 
ed to him; that said Littleberry was for several months be- 
fore and after the storage and sale of the cotton, of perfectly 
sound mind; not only of sound mind, but remarkably keen 

VOL, XxI. 29 
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and shrewd ; careful of his money, and sold the cotton for a 
much larger sum than plaintiff was to get for it; that he 
presented the receipts for the cotton to defendants, demanded 
the cotton, and sold it to Robert F. Ousley for a fair and full 
market price, and received the money, delivered the cotton 
receipts to Ousley ; and that defendants delivered the cotton 
to Ousley on the production of said receipts; and further offer- 
ed to prove in mitigation’of damages, that a part of the pro- 
ceeds of said sale was applied and paid to overseers, and for 
necessaries suitable to the rank and condition in life of said 
Littleberry ; and that-he was not only competent and qualified 
to attend to his own business, but very competent and re- 
markably well qualified. 

The Court refused to admit any proof going to show sani- 
ty in the alleged lunatic ; storage or sale of the cotton by the 
lunatic; receipt of the proceeds of sales by him, or his pay- 
ing his debts therewith; or that the same or any part of it 
was expended for necessaries, overseer’s wages or other thing; 
and defendanis excepted. \ 

Defendants’ counsel then requested the Court to charge the 
jury, that if they believed from the evidence that the cotton 
was raised on Littleberry Lucas’ farm and by his slaves, and 
stored in his name, the action should have been brought in 
the name of the lunatic by his guardian, and the property is 
not in the plaintiff, then.they should find for the defendants. 

Which charge the Court refused to give, and defendants 


excepted. 
Stusss, Hirt & Tracy, for plaintiffs in error. 


Lanier & AnpeErson, for defendant in error. 


By the Court.—Lumprkxin, J. delivering the opinion. 


{1.] The first error complained of is, that the suit was 
brought in the name of the guardian instead of that of the 


hunatic. 
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It seems to be the practice in Byngland, for the non compos 
himself to be a party plaintif# when suing and a party de- 
fendant when sued. But “ne reason is, his estate is not ves- 
ted in his guardian, v’pon inquisition found. The title re- 
mains in the lunat?¢ himself. Not so under the laws of this 
State. Cobb 342. Certainly the right of possession, if not 
of title, under our laws, vests in the guardian, and this en- 
titles him to sue in his own name to recover the property, of 
his ward, or damages for its wrongful conversion, 

[2.] it is next insisted, that the order of <ne Court, declar- 
ing Littleberry Lucas a lunatic and appointing Cincinnatus 
Lucas, his son, his,guardian, is a nullity. The statute au- 
thorizing this proceeding seems to have been strictly pursu- 
ed: True, thirteen men instead of twelve, made the report. 
The Act requires the commission to be directed to eighteen, 
any twelve of whom shall execute it, The fact that thirteen 
acted, does not-vitiate the proceeding. This is not one of 
the cases, where the cabalistic number twelve, in imitation 
of the twelve signs of the Zodiac, twelve months in the year; 
twelve Patriarchs; twelve Apostles, &c., must be strictly ob- 
served. Had all eighteen united in the report, perhaps it 
would have. strengthened, instead of destroying the report. 
They do not find a verdict, that mystic thing, that requires 
to be so strictly observed. They report only. Indeed, all 
the departures from the law which are complained of, are 
but irregularities which do not affect the judgment, and can- 
not be attacked, collaterally, if they did. 

[3.] While the letters of guardianship remained unrevok- 
ed, was it competent for the defendant to show that the lu- 
natic was capable of contracting? The authorities are in 
conflict upon this point. In the different States of this coun- 
try, it is provided by statute, that upon representation or re- 
quest, idiots, lunatics, drunkards, and other persons of un- 
sound mind, may be put under guardianship; and in such 
cases, the finding of the fact of lunacy by a competent Court 
and the appointment thereby of a guardian, is conclusive evi- 
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dence of unsoundness of mind, so as to render all contracts, 
subsequently entered into by the lunatic, void, (14. Pick. 
280; 1. Mass. Rep. 543; 12 Barbour 235; 14. 1b. 169; 
2, Paige 422,) unless in cases of absolute necessaries supplied 
to the lunatic under special circumstances. 8. V. Hamp. 
Rep. 569. But the authorities do not agree even in this coun- 
try: In Hart vs. Deamer, 6. Wend. Rep. 497, itwas held that 
an-inguisition taken under a writ, de lunatico inguirendo, is 
admissible, though not conclusive, evidence to prove the lu- 
nacy of an obligor in an action of debt on bond; and Chief 
Justice Savage who delivered the opinion of the Court,.refer- 
red to the case of Bagley vs. Bales, 8, Johns. R. 186. ; 15. 
Johns. 98, and 15. Jd. 147, and said, many more might be 
added in which inquisitions had been received as competent, 
though not conclusive, evidence. 

So in the matter of Gangwere’s estate, (14. Penn. Rep. 417, 
the Court held, that an inquisition of lunacy finding the 
party a lunatic without lucid intervals, is prima facie evidence, 
but not conclusive; and that even a petitioner for the pro- 
ceeding, who was a witness also, is not estopped from assert- 
ing the truth against it, and showing that the party had lu- 
cid intervals. And in Hutchinson vs. Sandt, 4. Rawle 234, 
it was held that one of the inquest himself was not estopped, 
and that the finding was persuasive evidence only. 

In Hopson vs. Boyd, 6. B. Monroe’s Rep. 296, the Court 
held that an inquisition of lunacy is only prima facie evi- 
dence against strangers; and is entitled to but little weight 
in Kentucky, unless it find the subject to be an idiot from 
birth. 

The same doctrine is maintained in Doe ex dem. Morris 
Aber, and Morris ber, Jun. against John Clark, 5 Hol- 
stead’s Rep. 217; vainely, that an inquisition of lunacy is 
not conclusive against any person, not a party to it, and that 
when admitted in evidence, the party against whom it is 
used, may introduce proof, that the alleged lunatic was of 
sound mind at any period of time covered by the inquisition. 
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In England, the rule is considered well settled by Mr. 
Shelford in his work on lunacy, page 290, and by Mr. Story 
in his treatise on contracts, that an inquisition only creates 
presumptive evidence of lunacy, as to third persons, See also, 
2, Athyn 412-13; Sergerson vs. Sealey ; Collison 389 §1. 2. 3. ; 
Farlan vs. Silk, ex’r, §c. 3. Camp. 126; 3. Athyn 184; 9, 
Ves. 605 ; 2. Madd. 578 ; 1. Wm. Black. Rep. 365. 

Some of the Courts (see the case in 14. Pick.) in this coun- 
try state, the reason for the English rule does not apply 
here. We are unable to satisty ourselves of the truth of this 
assumption. While we appreciate the evils, not to say the 
great inconveniencies that must result, from not holding the 
judgment of the Ordinary conclusive, until the letters of 
guardianship are revoked, still as the doctrine appears to be 
well settled in England, and our own Courts are divided, we 
think it safest perhaps to hold that the inquisition is not 
conclusive upon third persons, not parties to it; still we must 
say, that it should require the clearest and most satisfactory 
proof, that the alleged lunatic was of sound mind, and had 
been fairly dealt with in a contract made with him ata peri- 
od of time covered by the letters of guardianship. For my- 
self I am free to say that ] am not entirely content with the 
judgment, and I know not that my colleagues have come 
rather reluctantly to this conclusion. Perhaps the Legisla- 
ture would do well to intervene upon this subject. 


Judgment reversed. 
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No. 96.—Joun F. Lawson, adm’r of Jonny Martin, and 
Exias H. Tiviincuast, adm’r of Ropert Cunninenam, 
deceased, plaintiffs in error, vs. Ropert Cunnincuam, 
adm’r of James CunninGuam, deceased, defendant in error. 


{1.] A possession, that in its commencement, is not adverse, becomes adverse, 
only when the holder, changing his mind, intends it to become adverse, and 
knowledge of such, his change of mind, comes to the true owner. 

{2.] To a bill praying relief against two parties as fraudulent confederates, one 
of whom resides in a different county from that in which the bill is filed, the 
Jatter cannot object that he is not sued in the county in which he resides. 


In Equity, in Bibb Superior Court. Decision by Judge 
Auten, November, 1856. 


This bill was filed by Robert Cunningham, administrator 
de bonis non, of James Cunningham, deceased, against John 
F. Lawson, administrator of John Martin deceased, and Elias 
H. Tillinghast, administrator of Robert Cunningham, deceas- 
ed. The bill charges, that on the 27th day of April, 1811, 
James Cunningham, of the county of Jones, in said State, 
by deed, conveyed a usufruct interest in certain slaves, to his 
nephew, Robert Cunningham, to take effect and be enjoyed 
from and after the death of the said James, until the 25th 
day of December, 1829. 

The following is a copy of said deed, to-wit: 


Grorcia, Jones County: Know all men by these pres- 
ents, that I, James Cunningham, of the County and State 
aforesaid, am held and firmly bound unto Robert Cunning- 
ham, of said State and County, him, his heirs, executors and 
administrators, in the penal sum of Five Thousand Dollars, 
which payment, well and truly to be made and done, I bind 
myself, my heirs, executors and administrators, firmly by 
these presents; In witness whereof, I hereunto set my hand 
and seal, this 27th day of April, 1811. 
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Whereas, I did promise the said Robert Cunningham, the 
service in labor of certain negroes, now in my possession, 
and their increase or profits arising from their labor, for a 
certain given time to come, that is tosay, immediately from 
and after my decease, until the twenty-fifth day of December, 
1829, as part of compensation for removing to this county, 
and living with me and taking care of my effects, in addition 
to other considerations which I have made, and have given 
him assurances, for the negroes above mentioned, to-wit: 
Sam, George, and Mariah, Sam’s wife, and Luce their child, 
and their increase. 

Now the condition of the above obligation is such, that if 
the above bounden James Cunningham, doth cause the above 
Robert Cunningham, his heirs, executors, administrators or 
assigns, to peaceably have and hold the use and labor of said 
negroes above mentioned, and their increase, from the expi- 
ration of the time above mentioned, then the above obligation 








to be void, otherwise to remain in full force and virtue in 
law. JAMES CUNNINGHAM, [L. S.] 


The bill further alleges that James Cunningham died in 
the year 1811, and Robert took possession of said siaves un- 
der the aforesaid deed, and held the same until the year 1829, 
when, becoming embarrassed, said slaves were sold under 
executions against him, by the Sheriff of Jones County, and 
purchased by John Martin, Lawson’s intestate, for a very 
inconsiderable sam—one hundred dollars or thereabouts ;— 
and before the 25th December, 1829, at which time James 
Cunningham’s interest or estate in the slaves ceased and ter- 
minated, Martin ran the slaves and their increase, and re- 
moved them out of the State and sold them, or otherwise fraudu- 
lently converted them tohis own use. Thatsaid slaves have 
very much increased in number, and are worth some twenty 
or thirty thousand dollars, After the 25th of December, 1829, 
the said Robert Cunningham, being one of the heirs at law 
of said James, took out letters of administration upon his 
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estate, and instituted suit in the County of Jones, against 
Martin for the recovery of said negroes; said suit was after- 
wards fraudulently {and corruptly compromised and settled 
between the parties, in the following way :—said Robert 
Cunningham was poor, having little if anything belonging to 
himself, or to the estate with which to carry on the suit, and 
Martin was wealthy; and Martin recognizing and admitting 
that the title of said negroes was of right in the estate of 
James Cunningham, and that his heirs and distributees were 
entitled to the same, and that said Robert Cunningham 
would recover the same as administrator, proposed to Cun- 
ningham that he should dismiss the suit, and that he Martin, 
would pay him some small some of money, equal to his, 
Cunningham’s interest in the negroes, as one of the distrib- 
utees of said@estate, such interest being one seventy-second 
part of said negroes; and that he Martin, would purchase in 
all the interests of the other distributees, and thus save the 
administrator_ harmless from loss, for his default in not ad- 
ministering the same, and that said Cunningham should not 
further seek to recover the same; and he Martin, and Cun- 
ningham combining to defraud the creditors and distributees 
of the estate,"entered into said agreement, and that, there- 
upon, and without any further consideration, said suit was 
dismissed. 

The bill says that neither the complainant nor the heirs of 
James Cunningham knew of the arrangement made by Mar- 
tin and Robert Cunningham, John Martin died in the year 
1843 or 1844, in the county of Bibb, and defendant Lawson is 
administrator de bonis non, of his estate ; said Robert Cunning- 
ham died in 1851 or 1852, without ever having been dis- 
missed from his administration,—and Elias H. Tillinghast is 
his administrator. Complainant is the administrator de bo- 
nis. non, of said James Cunningham, and the bill prays for 
an account of the said negroes, their hire and increase against 
said Lawson and Tillinghast, administrators as. aforesaid, 
and that they be decreed to pay either the full value of said 
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negroes and increase, and hire thereon, since the first day of 
January, 1830, or if that cannot be ascertained, that they pay 
the value of said negroes as found in 1830, with interest. 
thereon, compounded annually. 


The defendant, Lawson, demurred to the bill on various 
grounds : 

ist. For want of equity. 

2d. The statute of limitation, and lapse of time. 

3d. Misjoinder of parties defendants, by which said Law- 
son is sued out of the county of his residence. 

4th. That there is adequate remedy at law, upon the bond 
of Robert Cunningham, administrator of James Cunning- 
ham. 

5th, That the bill is multifarious. 


After hearing argument, the Court overruled the demurrer, 
and. ordered defendant to answer. 

To which decision defendant excepted and assigns error 
thereon. 


Ep. D. Tracy, and ALex. McKenzie, for plaintiffsin error. 
Stusss, Hitt, and Tracy, for defendants in error. 
By the Court.—Bennine, J. delivering the opinion. 


The Court below overruled the demurrer. The question 
is, were any of the grounds of the demurrer good ? 

The main ground of the demurrer was that relying on the 
statute of limitations. Was this a good ground? 

The statute of limitations does not run in favor of one 
whose possession or claim is not adverse to that of the true 
owner. One whose possession is accompanied by the knowl- 
edge, and the admission thatthe title is in another; and also 
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by a promise founded on a valuable consideration, to buy 
out that title, does not hold adversely to the owner of that 
title. This must be indisputable. 

And such a possession was that of Martin. 

The bill says, that he first sold the negroes, or otherwise 
converted them to his own use; that afterwards he was sued 
for them by Robert Cunningham, the administrator of James 
Cunningham, that Martin recognizing and admitting that 
the title to the negroes was in the estate of James Cunning- 
ham, and that his heirs and distributees were entitled to the 
negroes, and that Robert Cunningham, the administrator of 
James Cunningham, would recover them, made this proposi- 
tion to the said Robert, viz: That the said Robert should 
dismiss his suit on being paid a sum of money equal to his 
interest, as a distributee, in the negroes, and on receiving the 
promise of him, Martin, (a promise then given), that he, 
Martin, would buy out the interest of all the other distribu- 
tees in the negroes—and thus save him, Robert, from any 
loss for the maladministration, 

Robert accepted this proposition, received the money, and 
dismissed the suit, and Martin held on to the negroes, or to 
what he had got in their place, if he had parted with them, 

Now Martin holding the negroes, (or what represented 
them), under these circumstances, held them, expressly ad- 
mitting and recognizing that the title to them was in the “es- 
tate of James Cunningham,” and expressly promising on 
valuable consideration, to buy out that title from the heirs. 
Such a possession in him was not adverse to the title of “the 
estate” of James Cunningham, that is, to the title of the heirs 
of James Cunningham, whose title it is that the administra- 
tor asserts in the present suit. It can no more be said that 
such a possession is adverse to such a title, than it can be 
said, that the possession of the vendee of land, holding under 
the vendor’s bond for titles to be made on payment of the 
purchase money, is adverse to the title of the vendor. And 
if the possession was not adverse as to the heirs, it was not 
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diets as to the administrator. The bargain was made with 
him, and made with him as their representative. 

The possession of Martin not being adverse, the statute of 
limitations did not run in his favor. 

Nor could the statute begin to run in its favor, as long as 
the character of it remained unchanged. Before the statute. 
could begin to run in its favor, it had to become adverse— 
adverse to the title of the heirs or of the administrator of 
James Cunningham. 

Is it not to be presumed, however, from the lapse of time, 
that the possession did, séme how, become adverse ? 

More than twenty years had elapsed, from the time when 
Martin’s possession under the settlement began, to the time 
when the suit wascommenced. Possession for such a length 
of time as twenty years, is, of itself, a fact from which a 
strong presumption arises, that the possession is adverse to 
all the world ; Best on Pres. Law Lib., 87. But the pre- 
sumption is not a conclusive one. It may be rebutted in va- 
rious ways. The question, therefore, whether it is to prevail 
or not, is a question for tte jury on the trial, not for the 
Court on a demurrer. 

In this case, the bill says what is equivalent to saying, that 
neither the complainant, nor the heirs of James Cunning- 
ham, knew of the title which the bill seeks to assert, until 
within less than four years of the commencement of the suit. 
This, if true, rebuts the presumption. 

[1.] For a possession that, in its commencement, is not ad- 
verse to the title of the true owner, can only become adverse 
to that title in one way: The holder must change his mind 
and intend to hold adversely, and knowledge or notice of this 
intention must come to the true owner. 

But, in this case, knowledge or notice of such an intention 
in Martin, could not come to the heirs until knowledge of 
their title itself, against Martin, under the settlement, had 
cometo them. And knowledge of that title did not come to 
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them, until within four years next before the commencement 
of the suit. So says the bill. 

And this suit, it must be borne in mind, is one that, in al! 
likelihood, is for the benefit of none but the Aeirs. Indeed, I 
doubt extremely, myself, whether they ought not to be the 
parties suing ?—whether the title to the negroes was not com- 
pletely vested in them on the termination of Robert Cun- 
ningham’s usufructuary term; whether, therefore, any ad- 
ministrator of James Cunningham can have any interest at 
all in them? But the question was not considered as raised 
by the demurrer, for it was not discussed; and, therefore, I 
pass it over. 

The conclusion, then, is that there is not enough apparent 
on the face of the bill, to require of a Court a conclusive pre- 
sumption, that the possession of Martin, or his representa- 
tives, became adverse, at some point of time that was more 
than four years before the commencement of the suit; and, 


therefore, that there is not enough on the face of the bill to 
sustain the ground of the demurrer that consists in a reliance 
on the statute of limitations. 


Whatever is true of this ground of the demurrer, is, mani- 
festly, still more true of the ground that relies on the law of 
stale demand. 

The next most important ground of the demurrer, is, that 
Lawson was a resident of Burke County, and the suit against 
him was brought in Bibb County. But the other defendant 
to the bill, Robert Cunningham’s administrator, is a resident 
of Bibb County ; and relief is prayed against him. 

[2.] There can, therefore, be no more reason for requiring 
the suit to be in Burke than there can for requiring it to be 
in Bibb. This, then, does not seem to us to bea good 
ground, 

That the bill is not multifarious, and that the complainant 
may, in equity, resort to both Robert Cunningham’s admin- 
istrator, and to Martin, (or his legal representative), is: deci- 
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ded by Gilbert v: vs. Thomas, et al. 3, Kelly, 575 ; and by Hard- 
wick et al. vs. Thomas et al., (same case) 10, Ga. R., 264. 

Upon the whole, therefore, we think that the Court was 
right in overruling the demurrer. 


Judgment affirmed. 


No. 97.—May & Sroxxgs, plaintiffs in error, vs. Wot. A. Raw- 
son, JamMES A. Thornton and Tuomas TuornTon, defend- 
ants in error. 


{1.] Ifa mortgagor die :nsolvent, and there is no administration on his estate, 
and the equity of redemption has been sold, the mortgagee may proceed to 
foreclose, in equity, against such purchaser and his vendees. 


{2.] The purchasers of the equity of redemption, are authorized to defend 
against the mortgagor; and the heirs at law, not being parties, are not con- 
cluded by the proceeding. 


Foreclosure of mortgage, in Equity, in Stewart Superior 
Court. Tried before Judge Kiddoo, at October Term, 1856. 


This bill was filed by May & Stokes against William A. 
Rawson, James A. Thofnton and Thomas Thornton, 


The bill alleges that about the 4th April, 1853, William 
Alday deing indebted to complainants, May & Stokes, the 
sum of three hundred and forty-one dollars and sixteen cents. 
by promissory note, for the better securing the payment there- 
of, executed to them a mortgage on the south half of lot of 
land No. 78, and twenty-five acres of the south-east corner 
of lot No. 83, in the county of Stewart, amounting in the ag- 
gregate to 125 acres. That after the execution of said mort- 
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gage, Alday became insolvent, and sundry judgments were 
obtained against him at the suit of William A. Rawson, 
That by virtue of fi fas issued upon said judgements, the 
lands mortgaged as aforesaid to complainants, were levied 
upon and sold by the Sheriff of said county, and said Wil- 
liam A. Rawson became the purchaser, at the price of fifty 
dollars. That said land was sold subject to the incumbrance 
of complainants’ mortgage—they having at the time of said 
sale given public notice thereof, and Rawson, consequently, 
bought only Alday’s equity of redemption. That said sale 
was made on Ist Tuesday of May, 1854. That Rawson 
went into possession of the premises, and afterwards sold the 
same to James A. Thornton, who now has possession by hia 
tenant, Thomas Thornton. 

The bill further alleges, that at the October Term, 1854, of 
Stewart Superior Court, complainants filed their petition for 
the foreclosure of the mortg; ge, as provided by statute, and 
obtained the usual rude nist against said Alday. That before 
said rule was served, and during the same term of said Court, 
Alday died :—That his estate is utterly insolvent, and no ad- 
ministration has been taken out upon it—and that the only 
means of obtaining payment and satisfaction of their debt is 
out of the mortgaged premises. The bill prays a foreclosura, 
&c., and process against said William A, Rawson, James A. 
Thornton, and Thomas Thornton. 

To this bill, defendants demurred, for want of equity, and 
proper parties. 

The Court sustained the demurrer, and ordered the bill to 
be dismissed. Whereupon, complainants’ solicitor excepted 
and assigns error thereon. 


Tucker & Bett, for plaintiffs in error. 


B. S. Worritt, for defendants in error. 
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By the Court——McDona np, J. delivering the opinion. 


We think that the facts stated in the bill are sufficient to 
give a Court of Equity jurisdiction in this case. 

[1.] The mortgagor’s equity of redemption was levied on 
and sold. William A. Rawson, one of the defendants be- 
came the purchaser. Afterwards a foreclosure of the mort- 

ge was commenced in the proper Court, but before the rule 
nisi was served, the mortgagor died. His death arrested that 
proceeding. 

The mortgagor died insolvent. There is no administration 
on his estate, and there will be none. Such are the charges 
in the bill, admitted by the demurrer to be true. 

The defendant, Rawson, and his vendees stand in the 
place of the mortgagee, if the sale of the mortgaged premises 
was regular and fair, which is to be presumed, as nothing is 
averred to the contrary. If alive, it would, perhaps, be— 
proper to make him a party, but as he is dead, and his estate 
insolvent, and unrepresented, and his estate, nor his heirs, if 
any, no longer having any interest in the subject matter of 
the suit, there can be no sufficient reason for delaying the 
mortgagees in their bill to foreclose for the want of an ad- 
ministration. 

The remedy at law is inadequate, as there is no possibility 
of complying with the requisitions of the statute of foreclo- 
sure. 

[2.] The defendants have every opportunity of defence 
against the mortgage, if there be any valid objection to the 
mortgage; and if the heirs at law of the mortgagor have a 
meritorious defence against the mortgage, they, not being 
parties to this proceeding, may, perhaps, be heard. 

Let the judgment of the Court below be reversed. 


Judgment reversed. 
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No. 98.—Tuomas Pace and others, propounders, plaintiffs in 
error, vs. Joun MEALING, caveator, defendant in error. 


{1.] When a rule nisi for a new trial is submitted to the Judge, by consent that 
he shall return his decision tothe clerk, within twenty days, to be entered ag 
the judgment of the Court, as of the Term when the motion was made: 
it is. good notwithstanding it is not received until after the twenty days hare 
expired. 

{[2.] A new trial will be granted when the verdict is strongly and decidedly 
against evidence, especially if there is reason to apprehend that the jury may 
have failed to make a proper application ofthe rule of law regulating the 
ease to the testimony. 


Caveat from Muscogee Superior Court. Tried before 
Judge Worritt, at November Term, 1856. 


The following paper was propounded for probate, as the 
last wil] and testament of William Pace, Senior, deceased. 


To wit: 


Groraia, Muscoeere County: 

In thename of God, Amen, I, William Pace, senior, of 
the county and State aforesaid, being in perfect mind and 
memory, but weak in body, and calling to mind the mortality 
of my body, and knowing that it is appointed for all men to 
die, do make and ordain this my last will and testament, 
as touching my worldly estate, wherewith it has pleased 
God to bless me in this life. I give and dispose of the same 
in manner as follows: 

Item 1. I give my soul to God that gave it, and desire my 
executrix or executor, to have my body decently buried, that 
it may return to dust from which it came, according to the 
word of the Lord. . 

Item 2. 1 desire ‘that all my estate, or that all my property 
of every description, remain in the hands of my wife, Polly 
Pace, during her life, and that she keep it together as it now 
is, and that as my just debts become due, that she pay them 
out of the profits arising from the same. At the death of my 
wife, I want the property, as I will it away, to fall into the 
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possession ™ those I will it to, and for them to take i it into 
possession, and the balance of my estate, not willed away, of 
every description, to be sold by my executors at public sale, 
and the money arising from the sale to be equally divided 
among my living children, that is, them that is alive, when 
the sale takes place; I mean my sons only, to divide the 
money arising from the sale; and them only that are alive 
at the time, 

Item 3. Atthe death of my wife, I give unto my son 
William Pace, Jack, Elick and Chany. 

Iten 4. Atthe death of my wife, unto my son Clement 
Pace, Joe, Tom and Burwell. 

Item 5. At the death of my wife, ] give unto my son Ste- 
phen Pace, Peter, Minger and Hanner, and one he had be- 
fore. 

Item 6. At the death of my wife, I give unto my son John 
Pace, Ned, Amy and her youngest child, Susan, and Sam 
he had before. 

Item 7. At the death of my wife; I give unto my son 
Elkanah, Frank, Caty, Rose, Lewis and Philip, and Bartlett 
he had before. 

Item 8, At the death of my wife, I give unto my daughter 
Elizabeth Weddington, one negro girl named Tildy, and her 
children, and Isham and Hester his wife, and the lot of land 
she lives on, including the house she lives in. 


Item 9. At the death of my wife, I give unto Caty Mays’ 
children, John Mays’ first wife, deceased, Rose and her chil- 
dren, to be equally divided between Caty’s children. 

Item 10. At the death of my wife, I give unto my daugh- 
ter, Polly May, Philis and her children, to be equally divided 
between Polly’s children at her death. I also give unto 
Polly, my daughter, a negro girl named Lucy and Judy. 


Item 11, At the death of my wife, I give unto my daugh- 
ter Lucy Burt’s two children, Martha and Mary, Dynah 


and her children, to be equally divided between them; and 
VoL. xxI. 30 
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if either of them should die without an heir of their body, 
I want the other to have the whole of the negroes. 

Item 12. At the death of my wife, in addition to what I 
have given to my son Clement Pace,I give him one half of 
Lot number 243, the half to be laid off joining John Mullin’s 
and Clement Pace’s. 

Item 13. At the death of my wife, in addition to what I 
have given my son Elkanah, I give him one lot of land join- 
ing him, number not recollected. I bought it of MeClary, 
lying on the creek, below Elky’s mill. 

Item 14. 1 also appoint my wife, Polly Pace, executrix to 
this ny last will, (alone) and at her death,I want and ap- 
point each ef my sons to have equal powers as executors, 
that is, my living sons at that time, and in witness hereof, I 
have hereunto set my hand and seal, this February 4th, 
1847, in presence of us. I want Lany to live amongst my 
children; and for them to take care of her after the death of 
iny wife, 

WILLIAM PACE, [sxat.] 


To this will, John Mealing who had intermarried with 
one of the heirs at law of deceased, filed his caveat. 

The Court of Ordinary pronounced in favor of the will as 
to the personal estate, but against it as to the realty, there 
being no attesting witnesses, 

From this judgment, Caveator appealed, and upon trial 
by a special jury in the Superior Court, a verdict was ren- 
dered in favor of the propounders. 

Upon error to the Supreme Court, this verdict was set 
aside, and a new trial granted, (see 14 Geo. Rep., p. 596.) 

The case was again tried before Judge Worrill at Novem- 
ber Term, 1856, and again the verdict of the jury was for 
the will. 

Caveator moved for a new trial, upon the following 
grounds : 
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1st. Because the verdict is contrary to law and the evi- 
dence. 

2d. Because the verdict is decidedly and strongly against 
the weight of evidence, and without evidence. 

3d. Because the jury found contrary to the charge of the 
court. 

4th. Because the Court erred in overruling the objection 
of caveator to the 4th direct interrogatory propounded to 
Sarah Walker, and in admitting her answer thereto. 

5th, Because the Court erred in overruling the objection to 
the 3d interrogatory propounded to Jacob Land, and in 
admitting his answer thereto. 

6th. Because the jury found contrary to the jollowing 
charge of the Court, that the paper propounded was an ing 
strument which had an attesting clause, and being such, it 
was incomplete and unfinished, and could not’ operate as a 
will, unless the testimony showed that the testator had aban- 
doned the intention of having it witnessed, and intended it 
to operate as his will, in that unfinished state; that it was 
exclusively a question of law, whether the will had an attest- 
ing clause, and that this was a testamentary paper, with an 
attestation clause. 

Judge Worrill, after argument and consideration, set aside 
the verdict and granted a new trial. 

To which decision of the Court, the propounders excepted, 
and assign the same as error. 

BRIEF OF EVIDENCE. 
For Propounders. 

The will, a copy of which is above set forth. 

Alexander H. Cooper, Esq., testified, that Mr. Pace, the 
deceased, was a shrewd business man, that he had business 
transactions with him, and that the signature to the will 
propounded is his genuine signature; that his mental ca- 
pacity was as fully equal to the making ofa will, as that of 
any man he ever saw, up to the last time he saw him, which 
was some four or five months before he died; that the word 
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Cees, seemed to be interlined i in the will propounded, with 
a different pen, but could not say that the interlineations of 
Chaney or Susan were in the hand-writing of old Mr. Pace; 
that the ink had run in writing the word Susan, and he 
could not speak as to its being in the hand-writing of de- 
cedent, but believed that Chaney was in his hand-writing, it 
looked like it. 

James M. Chambers, testified, knew William Pace, senior, 
(the deceased) in Putnam county, occasionally saw him here; 
should have thought Mr. Pace would have known the ne- 
cessity of witnesses to pass real estate by will or deed; he 
was a business man; was a Justice of the Peace for a long 
time in Putnam county; he thinks he occasionally acted for 
his neighbors in drawing up deeds and wills for them; he 
was a man of such an order of business qualifications as 
would know the importance of witnesses to a will or deed to 
pass real property. 

Testimony of Mrs. Mary Pace, in behalf of propounders, 
hy Interrogatories.—To the first interrogatory, she answers : 
She knows the parties. 

Second Interrogutory.—Please state whether you freely 
and fully sign the release hereto annexed, and whether, after 
signing and sealing the same, you have any interest, either 


directly or indirectly, in the event of this suit, or in the es- 
tablishment of the last will and testament of your late hus- 
band, William Pace, senior, deceased, or in his estate, with 


or without said will? 

Inswer.—To the 2d interrogatory she answers: I freely 
and fully, of my own accord, sign the release referred to. I 
have no interest either direct or indirect, in the event of this 
suit; neither have 1, in the establishment of the last will and 
testament of William Pace, lately deceased, or in his estate, 
with or without said will. 

Interrogatory Third—Please look upon the original pa- 
per hereto annexed, purporting to be the last will and testa- 
ment of said William Pace, senior, and state all you know 
about it? 
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State in whose hand-writing it is, and whether 5 vou are 
acquainted with the hand-writing, from having seen the 
party write ? 

State if you know when and where it was written, and 
all the facts and circumstances by which you are enabled to 
state the time and place ? 

inswer to Interrogatory Third.—\ have examined the 
paper referred to,and knowit to be the will and wish of my 
late husband, William Pace, senior, that his personal estate 
should be bequeathed, as stated in said will. It is in the 
hand-writing of my late husband, and I know it to be the 
last will he made. The will referred to, was written in the 
month of July or August—about the last of July or the first 
of August, in the year 1850. It was written at his residence 
in Muscogee county. 

Interrogatory Fourth.—Look, particularly, upon the 
interlineations in said will, and state in whose hand-writing 


they are, and all you know about their being made,and why 


they were made? 

Answer to the Fourth—I have examined said will, and 
the interlineations, and it is the hand-writing of my deceas- 
ed husband. I saw him write the name of Chaney, in the 
place of Laney, whose name was first written in the body 
of the will, and he done it at my suggestion. After he had 
written the will, he called me up, (I was lying down,) and 
read it over to me, and wished to know if I was satisfied 
with it. I stated that as Laney was old,I would prefer her 
to stay with the children, instead of being sent_to Alabaina, 
the place where William Pace, Jr., resides, and requested 
him to do so; and he then made the erasure, and wrote the 
name of Chaney in lieu thereof; and as Laney was old 
and had been a faithful servant, requested, in his will, that 
his children should take care of her, after my death. 

Interrogatory Fifth—Look upou the names of the ne- 
groes mentioned in said will, and state if any of them, and 
which of them, were born since February, 1847. and when 
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such negroes were born, and how you know the time when 
they were born ? 

Answer to Interrogatory Fifth—The negro girl Chaney, 
was born in August 1847; the negro girl Susan was born in 
the month of May, 1849. I know these facts from a private 
record kept by my laté husband, of the births of his negroes ; 
also from the fact of the marriage of my grand-daughter, 
Nancy Pace. 

Interrogatory Sixth—Relate all you know or remember, 
in relation to said will, hereunto annexed, that will go to 
show that it is the last will and testament made by your 
husband, and that he was of sound and disposing mind and 
memory, when he made it? 

Answer to the Sixth—I know that the paper referred to 
is the last will and testament of my late husband, from the 
facts stated in my answer to the fourth interrogatory; and 
Iam fully assured that at the time the will referred to was 


made, my late husband was of a sound mind and memory, 
and well understood what he was doing; and from my 
long acquaintance with him, and his individual affairs, he 
showed no want of his usual memory, up to the time said 


will was made. 

Cross Interrogatories.—First Interrogatory.—At whose 
instance or persuasion do you sigr the annexed release, and 
what is the understanding under which you do so? State 
fully. 

Answer to the First.—\ signed the release at the persua- 
sion of no one, but of my own accord, as stated in my first 
answers. There is no understanding with any person about 
signing the same. 

Second Interrogatory.—In whose hand, and where did 
you first, after his death, see said paper writing, purporting 
to be the will of William Pace? How long after his death 
was it that you first saw said paper writing? Did you see 
the same or any part of it written ? 

elnswer to the Second.—Three days after the death of my 
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husband, the will referred to was found in the desk of my 
late husband, and was taken out, I think, by Jesse Cox, Esq., 
and a part was then read byhim. I saw it wrote, as stated 
in my direct answer. 

Third Interrogatory—Why did said William Pace so 
dispose of property? Why did he not make all of his chil- 
dren equal in the division of it? What prejudice had he 
against the children of his deceased daughter, formerly wife 
of James G. Burt? Was he not desirous of putting them as 
nearly as possible upon the same footing with his other 
heirs? What did he say about this,and when and how 
came he to say so? 

eInswer to the Third—William Pace, senior, my late 
husband, made this disposition of his property, because it 
was his will and wish to doso. He had given others prop- 
erty before and said he had given them all he intended to 
give them; he had no prejudice against the children of 
James G, Burt; and it will appear, by reference to the an- 
nexed will, that they have received some ten negroes; and 
he considered them provided for, and said, he should give 
them no more. 

Fourth Interrogatory.—Was said William Pace disposed 
to prefer some of his children to others, and if so, what was 
the occasion of his dislike of the children of said daughter ? 

Inswer to the Fourth—I do not know that my husband 
was disposed to show any preference to some of his children 
over others, neither was there any dislike, that I know of, 
to the daughters of Mr. James G. Burt, his grand children. 

Fifth Interrogatory.—W hen was the word “ Chaney” in- 
terlined in said writing? how long after the rest was writ- 
ten? and relate all you know to benefit caveator, &c. 

Answer to the Fifth—I have already answered that ques- 
tion in my direct answer. I have stated fully all I know. 

her 
(Signed) MARY »* PACE. 
mark. 
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Groreia, Harris County. 

These presents witness that I, Mary Pace, widow and 
relict of William Pace, senior, late of Muscogee county, de- 
ceased, do hereby, for the consideration of one dollar, as 
well as for and in consideration of the love and affection 
which I bear my children, who are legatees under the last 
will and testament of said deceased, do hereby relinquish all 
manner of right and claim which I may have on the person- 
al estate and property of said deceased, either under his last 
will and testament, or otherwise; and do likewise hereby 
renounce all claim and right to administer said estate as ex- 
ecutrix, next of kin, or otherwise; and all manner of inter- 
est, either as executrix, or heir, or legatee, in the said per- 
sonal property, left by said deceased, whether embraced in 
said will or not, 

In witness whereof, | have hereunto set my hand and 
seal, this 11th day of April, 1851. 

her 
MARY » PACE, [seat.] 
mark. 
Signed and sealed in presence of 
MicHae. N, CLARKE, 
Jesse Cox, J. P. 


Amanda Weddington, testified in behalf of propounders, by 
interrogatories, as follows : 

To the first interrogatory she answers, she knows the par- 
ties. 

Interrogatory 2.—Are you acquainted with a negro woman 
by the name of Amy, the property of William Pace, senior, 
in his life-time, and her children? If yea, how many chil- 
dren has she? Whatare the names of the two youngest, and 
how old are they? When were they born? 

Answer.—I know anegro woman named Amy, that was the 
property of William Pace, senior, during his life time. I also 
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knew her children, She has five children, viz: Lucy, 
Burwell, Hannah, Chany, and Susan. Chany and Susan 
are the two youngest. Chany was born about the last of 
August, 1847. Susan was born in the year 1849, I do not 
recollect the time or month she was born, but think it was in 
the month of May. 

Interrogatory 3.—Relate all you know that will benefit the 
propounders of the will. 

Answer.—To the third interrogatory she answers, I know 
nothing more. 

Cross Interrogatories.—1. Are you not interested in hav- 
ing said alleged will established? How long have you 
known the negroes mentioned in the direct interrogatories ? 
What mekns have you had of knowing them and their ages ? 

To the cross interrogatories, she auswers as follows: I 
am not interested in having said will established. I have 
known Chany and Susan from the time of their birth, The 
means I had of knowing them, was by frequently seeing 
them at Wm. Pace’s, senior, my grand-father, and from that 
circumstance, recollect the years they were born. 

F. W. Pleasants.—Frederick W. Pleasants, in behalf of 
propounders, testified by interrogatories, as follows: 

To the first interrogatory he says, he knows the parties. 

Interrogatory 2.—What is your profession ? 

«Inswer.—I am a medical practicing physician. 

Interrogatory 3.—Were you acquainted with William 
Pace in his life-time? Do you believe he had mental ca- 
pacity to attend to ordinary business? State your opinion 
and belief, and your reasons for it ? 

nswer.—I was acquainted with him. Ido, I was fre- 
quently in conversation with him, and he reasoned well on 
all subjects that we conversed about. 

Interrogatory 4.—Did you have any conversation with 
said William Pace, a short time before his death, about his 
will; and his intentions,tas to any of his children or grand- 
children? If yea, state what he said about having such or 
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any will; and which, if any or either of said children or 
grand-children, he did not intend to give anything more than 
he had formerly given them? How long before his death 
was such conversation ? 

Answer.—To the fourth interrogatory he answers: I did 
have a conversation with him about his will, on Friday 
before he died on Sunday, and he stated he had his will 
written, and also said, he had two daughters, that was 
dead, and James Burt had married one, and a gentleman 
named May, had married the other; and that he did not in- 
tend that their children should have any more of his proper- 
ty, than had been given to their mothers at their marriage, 
This conversation was on Friday, before he died on Sunday. 

Interrogatory 5.—Relate all you know that will benefit 
plaintiffs. 

e2nswer.—I know nothing more. 

Cross Interrogatories.—1. Do you, in detailing any con- 
versation with said William Pace, senior, state his words? 
Please give his language as nearly as you can. How long 
before the death of Mr. Pace was said conversation referred 
to? Where was it, when, and who was present ? 

-Answer.—lI have stated his words in language in the fourth 
direct interrogatory, as near as I can. It was at Zeno Wed- 
dington’s, out at the horse block. It was on Friday before 
he died on Sunday. There was no person present but my- 
self. 

2. Did or did not said Pace speak of his will, if at all, as 
imperfect, neither proven nor published; and did he or not 
express himself not fully satisfied with the disposition he had 
proposed of making of his property? What did he say on 
this point? Did he not say he was in doubt how best to dis- 
pose of it, or something to that effect ? and that he either had 
made or intended to make an equal distribution of his pro- 
perty ? Declare fully. 

Inswer.—He said nothing on these subjects. 
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3, What property did he say he had, by said will, given 
to the children or grand children who were to be cut out? 

Answer.—The property which was given at the marriage 
of his daughters. 

4. Did he speak of said will as one a/ready made, or one 
he intended to make ? 

Answer.—He spoke of one already made. 

Sarah Walker—Sarah Walker testified, in behalf of the 
propounders, by interrogatories, as follows : 

To the first interrogatory she answers, 1 do know the 
parties, 

Interrogatory 2.—Do you know a negro girl child named 
Susan, of which William Pace, late of said county, deceased, 
died possessed? If yea, when was the child born? What 
was her age at the time of the death of said Pace? Whose 
child is the Susan of which you speak? Was it the last 
child of its mother at the death of said Pace? 

«dnswer.—To the second interrogatory she answers : Ist, I 
do. 2d, Ido not know. 3d, I suppose it was eight or nine 
months old, 4th, Amy. 5th, It was. 

Interrogatory 3.—What are your means of knowing the 
facts to which you testify in this case ? 

-Inswer.—I was living with said Pace at the time of his 
death, heard him and the family say that the child was 
Amy’s, and saw it suck her. 

Interrogatory 4.—Have you heard said William Pace, de- 
ceased, say that his intention was not to give any more pro- 
perty to a portion of his sons-in-law, than he had already 
given them? If yea, which ones were they? When and 
where did you hear him speak of it, and what did he say on 
that subject ? 

Inswer.—To the fourth interrogatory she answers: 1st, I 
did. 2d, James Burt and John May. 3d, In his house, 
about a month before his death. 

Cross Interrogatories.—\. Are not you and your husband 
living at this time with Elkanah Pace? Where have you 
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lived since the death of William Pace? Were you present 
when Susan was born? Where were you at that time? 
How do you know which was the last child of any of said 
William Pace’s slaves, and especially the last one of the 
mother of Susan? When did you hear William Pace say 
any of the things which you are asked about in the direct 
interrogatories ? Where did you hear him say it? Who 
was he talking to at the time? Who was present at the 
time? When did you first tell anybody about what you 
heard him say? Who did you first tell? What made you 
tell? Who was present when you told? 
“nswer.—Sheanswers: ist, Weare. 2d. At John Pace’s, 
Larkin Davidson’s, Elkanah Pace’s, James Biggers’, and EI- 
kanah Pace’s, 3d, ' wasnot. 4th, I suppose I was in the 
city of Columbus about that time. 5th, I never saw or heard 
of any other. 6th and 7th, Abouta month before his death, 
in his house. 8th, His wife aud me. 9th, His wife and 
me. 10th, At Mr. Elkanah Pace’s. 12th, I and her, (Mrs. 
Pace), was in conversation about the law suit, I recollect to 
have heard him, the said William Pace, deceased, say so, 
and I told her. 13th, No person but Mrs, Pace and me. 
Interrogatories of William M. Perry and Jacob Land.— 
To the first interrogatory, they say they know the parties. 
Interrogatory 2—Were you acquainted with William 
Pace, senior, in his life-time? How long did you know 
him? How far did you Jive from him, and what were your 
opportunities of knowing him well? Especially as to his 
good mind, and capacity to attend to business of any sort? 
Answer.—To the second interrogatory, they answer we 
were, 3d interrogatory, Wm. M. Perry answers twelve 
years; Jacob Land answers ten years. 4th, William M. 
Perry answers between four and five miles, and being a 
member of the same church, and being frequently in his 
company during eleven years previous to his death, I be- 
lieved him to be capable of attending to his own business. 
Jacob Land answers one mile and a half, and being frequent- 
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ly in his company, and having him to write a bond for titles 
to land, and also to write a deed for land, I believe he was 
of sound as any body to the day of his death. 

Interrogatory 3.—State whether, at any time during your 
acquaintance with him, he had other than a sound and dis- 
posing mind and memory, and give all reasons for such be- 
lief as you express, 

Answer.—To the third interrogatory they answer: We 
never knew him to have other than a sound and disposing 
mind. Our views and reasons are given in the above inter- 
rogatory. We have stated above how long we were acquain- 
ted with William Pace, and part of the time he was an offi- 
cial member in the M. E. Church, class-leader and exhorter, 
and he being frequently called ou to write bonds and deeds, 
Ke. 

Cross Interrogatories.—1. Who is, and has been present 
with you before the Commissioners, at the time of your ex- 
amination upon these and the direct interrogatories ? 

Answer.—To the first interrogatory they answer: No per- 
son in the house but the Commissioners, 

2. Do you know anything which will benefit the caveator? 
If you do, tell it. 

Inswer.—To the second interrogatory they answer, we 
know nothing. 

Jacob Land testified, by interrogatories: That he never 
heard Mr. Pace mention his will. That he had heard him 
speak of the disposition of his property after his death—that 
his business should be so arranged that there should be no 
wrangling after his death, He also said as to his land, he 
intended that all of it should be sold at his death. This 
conversation took place about a month before his death, 
whilst tracing the line of a lot of land lying near where I re- 
side, and which I was endeavoring to purchase from him 
Knows nothing further that would benefit propounders. 

Cross Examined :—Did say to Newton Pruett that I knew 
nothing of old man Pace’s will, nor did I wish to know, as it 
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did not interest me, and I never heard old man Pace men- 
tion it. I did say old man Burt’s children were as much 
entitled to their proportion as any one of them provided there 
was no will established. Knows nothing further that would 
benefit caveator. 

Jesse Cox testified: Supposed that he first saw the will at 
Mr. Pace’s in February, 1851; he died Sunday evening ; on 
Tuesday morning after, he supposed, he found it, the will 
propounded, in his, Mr. Pace’s drawers. Don’t think he read 
it, and no body else read it in his presence. They were 
reading wills, but he does not know who, nor how many. 
Thinks they found some papers similar to the one propoun- 
ded. They found several wills—some witnessed and some 
not. Was asked to examine and join in the investigation 
amongst the papers of Mr, Pace, deceased, for a will. John 
Pace asked him to examine the papers. The object seemed 
to be to search for a will, Did’nt think they found any pa- 
per that was the will of Mr. Pace, from the fact that they 
were not witnessed. That was his notion. His notion was 
that it was not a will without being witnessed. Some of 
these papers were read—witness did not read any one, 
though, except one that was commenced but not finished, 
Old Mrs. Pace was present. Don’t remember that she rec- 
ognized any one of the papers as the will. In their exami- 
nation they examined all the papers they supposed large 
enough to contain a will; some small papers they did not 
examine, They found a good many papers ; thinks it pretty 
likely they found the will propounded, but is not positive. 
Cannot say that he is acquainted with the hand writing of 
Mr. Pace, deceased, from having seen him write. The one 
he commenced reading is the oue not signed. It was sup- 
posed after they failed to find a will that there was one here 
in town, in the hands of the Clerk, or of Judge Alexander. 
Clement Pace was the one who supposed there must be an- 
other will. Elkanah and John Pace went off in search of a 
will, Clement Pace said he went over there, (that is to the 
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house of old Mr. Pace), the night the old man died; in the 
evening he found the back door open—he went to the drawers 
and found them unlocked, and so stated to witness, and said 
he found all things as witness then saw them. The money 
was scattered about in the drawer, and so also were the pa- 
pers—there was some paper and some silver money. 

Re-examined :—No person told him that every thing was 
as it remained when the old man died; no one said any- 
thing about it but Clemem Pace. Cannot say for certain 
they found there any one of the papers (the five wills in evi- 
dence, including the one propounded,) shown witness, 
Don’t think he ever testified that he found the will propoun- 
ded with four others; he has stated that it was his opinion 
that he did. Was magistrate for the district at the time. 

Dudley Willett testified, that he had some conversation 
with Mr. Pace, deceased, the fall before he died, about the 
last of October, 1850. In speaking about, he informed wit- 
ness that he had arranged his business to his own liking, 
Witness never knew anything about a will, but Mr. Pace 
said he had fixed up his business as he wished it to be—he 
never said anything about any disposition of his negroes, 
only that he had made his arrangements as he wished it to 
0, 

Joshua L. O. Davis testified that he had a conversation 
in the fall or winter of 1850, in November or December he 
went to him to get off from being overseer, the conversation 
then arose. He (Mr. Pace, deceased,) then stated to witness 
that his negro property would not fare so well after his death, 
as it was then faring; he then stated that he had his business 
arranged and fixed so that his children would understand it 
after his death, and settle without any difficulty, if they 
would not be contentious. 

Hardy May.—Testimony of Hardy May in behalt of pro- 
pounders, taken by interrogatories. 

To the 1st he answers: He knows the parties. 

Interrogatory 4.—Are you acquainted with a negro wo- 
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man by the name of Amy, the property of William Pace in 
in his life-time? If you are, state if you know when her 
child Chany was born, and also her child Susan. How 
many children has Amy, and which are the names of her 
youngest ? 

Answer.—I am well acquainted with a negro woman 
named Amy, the property of Wm. Pace, senior, deceased, 
Her child Chany was born in the month of August, 1847. 


I do not recollect at which time Susan, the youngest was 
o 


born. 
Interrogatory 5.—Relate all you know that will benefit 


the propounders of the will. 

Answer.—I know nothing more. 

Cross Interrogatories.—Ate you not interested in having 
the said will established? How long have you known the 
negroes mentioned in the direct interrogatories? What 
means have you had of knowing them and their ages ? 

Answer.—I have no interest in having the will established. 
I have known Amy for the past seventeen years, and have 
lived at different periods, in that time, with William Pace, 
some five years, and this is the means I have of knowing 


Amv and her children. 


Evidence for Caveators : 

Joseph Dent testified, that he went to Mr, Pace’s, deceased, 
to buy a stack of oats, he engaged them, and he and the old 
man went on down to the lot, and going along, he told the 
old man that he would not pay for the oats for a few days; 
the old man replied, “well Joe, don’t let it be long; I shall 
not live long and don’t want to leave any unsettled business 
behind. I have made my will and had it executed. I have 
fixed my business as I have wished it to go. I have not 
made my will as your father did his, if you had been dis- 
posed to be contrary, you could have broken your father’s 
will to atoms, into one thousand or ten thousand pieces, 
(witness could not say which) and you had to have an ad- 
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ministration as to your father’s land any how; that he knew 
that his boys were contentious, and that he had fixed his 
business so that there could be no mistake after his death.” 

Timothy G. McCrary testified, he was at the house of 
old Mr. Pace deceased, the day before he died on Sunday; 
(witness understood he died at that time;) witness knowing 
that the old man had some unruly negroes, remarked to him, 
it would be best to give off his negroes to his children to his 
satisfaction ; the old man said he was at a loss to know what 
disposition to make of them, to do right and to do justice. 

Mrs. Mary Pace—Testimony taken by interrogatories, 
was read, and is as follows: 

To the first interrogatory she answers, she knows the par- 
ties, ' 

Second Interrogatory.—Have you testified before by in- 
terrogatories in this case, in behalf of said propounders, with 
reference to the paper writing propounded as the last will 
and testament of William Pace, deceased. 

Answer.—To the second interrogatory she answers, I have. 

Third Interrogatory.—Did you or not, upon a certain oc- 
casion, at the reading of said paper writing, on Tuesday, 
next day after the burial of said William, at his (then) late 
residence, in presence of Richard Dent, James G. Burt, Jesse 
Cox, and perhaps others, say, upon the reading of said pa- 
per writing: “It is not the will the old man read to me,” or 
words to that effect? If yea, whom did you mean, by the 
words “old man”? 

Answer.—To the third interrogatory she answers: I don’t 
recollect of coming over any such words as therein named, 
or to the same effect, and do not recollect naming “ old man” 
on the occasion, as I was not in the habit of calling Mr. 
Pace “ old man.” 

Fourth Interrogatory.—Did you or not, then and there 
also, in the same company, and more particularly in the pres- 
ence of Richard Dent, James G. Burt and others, say that 
“he” (meaning said William) “had left all his business un- 
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settled”, or words to thateffect, and relate all you know to 
benefit caveator. 

Answer.—To the fourth interrogatory she answers: I did 
not say he, Mr. Pace, left his business unsettled, and I have 
nothing more to say that will benefit the caveator. 

Cross Interrogatories.—First Interrogatory.—lf upon 
any former occasion, you have been examined as a witness, in 
this case, please say, if your evidence then given, as to the 
identity of the last will and testament of William Pace, 
senior, deceased, was correct, and repeat your reasons for 
so saying, or your evidence as then given. 

Answer.—To the first cross interrogatory she answers: 
My evidence given on a former occasion in this case, is cor- 
rect: and my reasons for saying so are these: One night, 
late in the year one thousand eight hundred and fifty, Mr. 
Pace took his candle and sat down and wrote until I became 
tired and lay down. After some time, he spoke to me, and 
asked me if I was awake, and told me to get up and he 
would read to me what he had been writing. I got up and 
sat down by him, and he read this will over to me twice, 
and asked me how it would do? and I said to him, I sup- 
pose that is your wish? He said that it was, and I told him 
that it would do very well, but one thing, that is, Lany is 
there given to William, who lives in Alabama, and I do not 
want her to go there; so he immediately, according to my 
wish, put out Lany and inserted Chany in her place; and 
then disposed of Lany otherwise in the latter part of the 
will. 

Second Cross Interrogatory—If you made any such expres- 
sion as inquired of in the third direct interrogatory, please 
state whether it was made in reference to the paper writing, 
which you formerly testified was the last will and testament 
of William Pace, deceased, or some other will which was 
then read ?—-Were not several papers read, and when the 
true and last will was read, did you not recognise and re- 
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member it as the paper which your husband had last read 
to you, as his last will and testament? 

Answer.—To the second cross interrogatory she answers: 
{ do not recollect of making any such observation as asked 
in the third direct interrogatory. There was several papers 
read in my hearing, but when the last will was read to me, 
I knew it, for the reasons I have stated in the first cross ine 
terrogatory. 

Third Cross Interrogatory.—lf you made any allusion te 
your husband having left his business unsettled, please state 
fully what you intended thereby. 

Answer.—To the third cross interrogatory she answers: I 
do not recollect saying, on that occasion, that my husband 
left his business unsettled. 

Fourth Cross Interrogatory.—Relate all you know that will 
benefit the propounders of the will. 

nswer.—To the fourth cross interrogatory she answers: 
I have related all I know that will benefit the propounders 
of the will. 

James G. Burt testified, that he married a daughter of 
old Mr. Pace, deceased, in 1828, when the old man gave 
him the negro girl named inthe will propounded, Dinah, 
then about fifteen years old; since, she has had some six or 
eight children; his wife had died before the death of Mr. 
Pace, deceased. He was atthe old gentleman’s the Tuesday 
after his death in company with other persons, examining 
amongst the old man’s papers for a will; was sitting by 
Stephen Pace, as near as they could set together in chairs, 
Old Mrs. Pace stood behind them with one hand on the 
back of each and attending to the reading of the will pro- 
pounded; Stephen Pace was reading it aloud, and witness 
was looking over reading along after him, they had read 
down some two-thirds of the first page, when Mrs, Pace ex- 
claimed, “this is not the will the old man read to me that 
night;” knows it is the will propounded; knows it, because 
of the interlineations. There was some six wills found, 
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some was proven—had witnesses ; the others had no witness. 
es. Being shown four other papers, purporting to be wills, 
besides the will propounded, witness testified that they were 
all in the hand writing of old Mr. Pace. 


Cross Examined—The old man Pace gave witness a 

young negro woman after his marriage, who had bred six or 
-eight children. 

Richard Deni testified that he was present at the examin- 
ation of the deceased Mr. Pace’s papers, on the Tuesday af- 
ter his death. Old Mrs. Pace asked was there a will? Some 
one said there was no will proven. Mrs, Pace, exclaimed, 
poor old creature, he must have been deranged to leave his 
business in such a fix. While the will propounded was be- 
ing read, the old lady said “this is not the will the old man 
read to me that night; that will cut out Stephen Pace, and 
this will (then being read) won’t do; could’nt say positive, 
but thinks the will propounded is the will then read, when 
the old lady made that remark. 


Re-Examined.—Iit was the will the old man read that 
night that cut out Stephen as the old lady said. Stephen 
Pace was reading the will propounded, when the old lady 
made the remark. 


Copies of the Wills of William Pace, (deceased,) introduc- 
ced in evidence. 


In the name of God—Amen. I, William Pace, of the 
county of Putnam, and State of Georgia, being very sick and 
low in body, but in perfect mind and memory, thanks be to 
God for it, calling to mind the mortality of my body, and 
knowing that it is appointed for all men once to die, do make 
and ordain this my last will and testament, and touching 
my worldly estate wherewith it has pleased God to bless 
me in this life, I give and devise and dispose of the same 
in manner as follows: 

Item 1st. I give and bequeath to my daughter, Elizabeth 
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Weddington, one negro girl named Tildy, for her peaceably 


{o possess. 
‘ Item 2d.° 1 give and bequeath to my daughter, Polly 
May, one negro girl named Fillis, and her two children, for 
her peaceably to possess, 

Item. 3d. 1 give and bequeath unto my daughter, Catha- 
rine May, one negro girl named Rose, and her two children, 
fur her peaceably to possess. 

Item 4th. 1 give and bequeath to my daughter, Lucy 
Burt, one negro girl named Dinah, and her two children, for 
her peaceably to possess, 

Item 5th. 1 give and bequeath unto my son William, 
three hundred dollars, which he has received. 

Item 6th. I give and bequeath to my son, Clement, three 
hundred dollars, which he has received, 

Item. 7th. 1 give and bequeath to my son, Stephen, three 
hundred dollars, which he has received in a negro, 

Item 8th. I give to my son John, one half of a certain 
lot of land I bought of Smith Scrogin, No. 327, and a cer- 
tain bit on this side of the creek, willed to me by my father, I 
suppose about eight or ten acres. [also give unto John, the 
house where I formerly lived, and the land below the old 
path leading from Mrs. Terrill’s to the meeting house, and 
all to the left of said path and road, to-wit. till it comes to 
the side of the hill above the spring to the old road leading 
to Holt’s Ferry, including the houses and open land round 
the house and springs where I used to live, called my old 
place ; one negro man named Jack, one filly called Beck, 
one feather bed and furniture, one cow and calf, one sow 
and pigs; and leave it in the power of my wife to give him 
house furniture and tools, 

Item 9th. 1 give unto my son Elkanah, at the death or 
marriage of his mother, the house and land where I now 
live, deeded to me by my brother, Hardy Pace, with all its 
appurtenances, Nos, 314, 315,in three pieces, containing one 
hundred and seventy-six acres, be the same more or less; 
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also, the land lying to the right of the road leading from 
where I now live, to Garner’s ferry, down to Mrs, Terrill’s 
path, thence with said path to the corner of the fence to the 
road leading from where I live to the meeting house, thence 
with said road to the beginning. Also, at my death, I give 
unto Elkanah, one negro boy named Bartlet, one horse, sad- 
dle and bridle, worth one hundred and twenty dollars, one 
- feather bed and furniture, one cow and calf, one sow and 
pigs; and leave it in the power of my wife to give him house 
furniture and tools, 

Item 10th. I give unto my wife Polly Pace, during her 
natural life or widowhood, the use of the house and land, 
where I now live, with all the rest of my lands not willed 
away before, and house and furniture, and stock of every 
description whatever, for her peaceably to possess during her 
natural life or widowhood, and at her death or marriage, I 
give unto my nine children, as follows: 

Item 11th. I give unto my son William, one negro nam- 
ed Isham. 

Item 12th. I give unto my daughter Elizabeth Wedding- 
ton, one negro boy named Frank. 

Item 13th. I give unto my daughter Polly May, one ne- 
gro boy named Tom. 

Item 14th. I give unto my daughter Catharine May, one 
negro boy named Ned. 

Item 15th. I give unto my daughter Lucy Burt, one ne- 
gro boy named Mingo. 

Item 16th. I give unto my son Stephen, one negro boy 
named Peter. 

Item 17th. IT give unto my son John one negro woman 
Hester. 

Item 18th. I give unto my son Elkanah, one negro girl 
named Chany. 

Item 19th. I give unto my son Clement, one negro boy 
named Sam, and a certain piece of land joining him on the 
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other side of the creck, supposed to be four acres and a quar 
ter, I bought of my brother Hardy Pace. 

Item 20th. I give unto my wife, Lany and Joseph, or 
Arter, for her to dispose of amongst my children, as she 
thinks proper, at her death; and she is at liberty, and can, at 
her option, give to either or all of my nine children, the ne- 
groes last willed to them, when she is so minded. 

Item 21st. At the death or marriage of my wife, I want 
all the rest of my property, not disposed of, to be equally 
divided between my nine children, 

Item 22d. I also want all my just debts to be paid as they 
come on demand, out of my present crop, and the debts ow- 
ing to me; and if either of the children should die before 
they receive the property left to them, I want their property 
equally divided between the others alive; and if either of 
their negroes should die before they receive them, I want 
them to have another of equal description, of the balance of 
my estate not willed away. 

Item 23d. I also give unto my son Elkanah, at the death 
of his mother, the balance of the lot of land I bought of 
Jerry Edgot, not before willed to him and John. 

Item 24th. I also appoint my wife, Mary Pace, executrix 
of this my last will. In witness whereof, I have hereunto 
set my hand and seal, this April the 30th, 1832, in presence 
of 

JosErpH MorELAnND, 

JosepH MosE ey, WILLIAM PACE, [sgat.] 

Daviv T. Wuire. 


Copy Will of William Pace, Senior. 

GEORGIA, \ In the name of God, Amen. I, Wil- 
Muscogee County. J liam Pace, senior, of the county and 
State aforesaid, being in perfect mind and memory, but weak 
in body, and calling to mind the mortality of my body, and 
knowing that it is appointed for all men to die, do make and 
ordain this my last will and testament, as touching my world- 
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ty. estate, wherewith it 7 pleased God to bless me in this 
life. I give and devise and dispose of the same, in manner, 
as follows : 

Item 1st. I give my soul to God that gave it, and desire 
my executrix, or executors, to have my body decently buried, 
that it may return to dust from whence it came, according 
to the word of the Lord. 

Item 2d. I desire that all my property, of every descrip- 
tion, remain in the hands of my wife, Polly Pace, during her 
life, and that she keep it together, as it now is; and as my 
just debts come due, that she pay them out of the profits 
arising from the same. At the death of my wife, I want the 
property, as I will it away, to fallinto the possession of them 
[ will it to, and for them to take it in possession; and the 
balance of my estate, not willed away, of every description, 
to be sold by my executors, at public sale, and the money 
arising from the sale, to be equally divided among my living 
children; that is, them that are alive at the time when the 
sale takes place. 

Item 3d. At the death of my wife, I give unto my son 
William Pace, a fegro man named Jack, and Frank, and 
Ellick. 

Item. 4th. At the death of my wife, I give unto my son 
Clement, one negro man named Tom, and Joe a man, and 
Lucy a girl. 

Item 5th. I give unto my son Stephen, a negro man he 
has had, and Peter and Burwell. 

Item 6th. I give unto Elkanah Pace, at the death of his 
mother, Bartlett a man, and Caty a girl, and Rose a girl, 
and two boys, Lewis and Phillip. 

Item 7th. At the death of my wife, I give unto my son 
John, Sam a man, and Amy a woman, and her youngest 
child. 

Item 8th. I give unto my daughter Betsy, or Elizabeth 
Weddington, at the death of my wife, a negro girl named 
Tildy, and her children; and Isham and Hester, and half of 
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the lot of land she lives on, including the house she lives in. 

Item 9th. At the death of my wife, I give unto Caty 
May’s children, John May’s first wife, deceased, Rose and 
her children, to be equally divided between Catharine’s chil- 
dren. 

Item 10th, At the death of my wife, I give unto my 
daughter Pdlly May, Fillis and her children, to be equally 
divided between Polly’s children; and at her death, I also 
give unto Polly a negro girl, her life-time, named Judy ; and 
at her death, I give said negro Judy to William May, Polly’s 
son, and her increase. 

Item 11th. I give unto my daughter Lucy Burt’s two 
children, Marty and Mary, Dinah and her two children, to 
be equally divided between them; and if either of them 
should die, without an heir of their body, I want the other 
to have all of the negroes. 

Item 12th. ILalso appoint my wife, Polly Pace, executrix 
of this my last will, (alone,) and at her death, for each of my 
sons to have equal power as executors; that is, my living 
sons at that time; in witness whereof, I have hereunto set 
my hand and seal, this February 4th, 1847, in presence of 


us. 
WILLIAM PACE, Sr. [seat. | 


I also give unto my son Elkanah Pace, a negro man nam- 
ed Mingo, by his paying unto my estate four hundred dol- 
lars, twelve months after the death of my wife; and I also 
give unto my son John Pace, a negro girl named Hannah, 
by his paying to my estate one hundred dollars, twelve months 
after the death of my wife. I also desire that Lany, after 
the death of my wife, live amongst my children, when she 
thinks proper. This given under my hand and seal, this 
February 4th, 1847, in presence of us. 


WILLIAM PACE, Sr. [seat] 
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Copy Will of William Pace, Senior. 

GEorGIA, \ In thename of God, Amen. _I, Wil- 
Muscogee County. J liam Pace, senior, of the county and 
State aforesaid, being in perfect mind and memory, but 
weak in body, and calling to mind the mortality of my body, 
and knowing that it is appointed for all men to die, do make 
this my last will and testament, as touching my worldly 
estate, that it has pleased God to bless me with in this life. I 
give and dispose of the same in manner as follows: 


Item 1st. I give my soul to God that gave it, and desire 
my executor, to have my body decently buried, that it may 
return to dust from which it came, according to the word 
of the Lord. 

Item 2d. I desire that all my property of every descrip- 
tion whatever, remain in the hands of my wife, Polly Pace, 
during her natural life, and that she keep it together as it now 
is, and as my just debts become due, that she pay them 
out of the profits arising from the same. At the death of my 
wife, I want the property, as I will it away, to fall into the 
hands of them I will it to, and for them to take it in 
possession, and the balance of my estate, of every description, 
not willed away, to be sold by my executors at public sale, 
and after paying my just debts, or the debts of my estate, to 
be equally divided between my living children; I mean 
them that are alive at that time, when the sale takes place. 

Item 3d. Atthe death of my wife, I give unto my son 
William Pace, one negro man named Jack, and one boy 
named Fre nk. 

Item 4th. At the death of my wife, I give unto my son Cle- 
ment Pace, one negro boy named Tom, and a man named 
Joe. 

Item 5th. Atthe death of my wife, I give unto my son 
Stephen Pace, one man named Peter, and one boy named 


Burwell. 
Item 6th. At the death of my wife, I give unto my son 
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John Pace, one negro man named Sam, and ¢ one negro 0 boy 
named Ned. 

Item 7th. At the death of my wife; I give unto my son 
Elkanah Pace, one negro man named Bartlett, and Amy 
and her youngest child, and Chany and her youngest child. 

Item 8th. At the death of my wife, I give unto my daugh- 
ter Elizabeth Weddington, one half of the lot of land she 
lives on, including the houses where she lives in, to be taken 
off of the upper end of said lot, joining Byers and my son 
John; also a negro woman named Tildy, and her children, 
and Isham and his wife. 

Item 9th. I give unto Catharine May’s children, formerly 
John May’s wife, my daughter, Rose and her children, to be 
equally divided between Catharine’s children. 

Item 10th. At the death of my wife, I give unto Nancy 
Pace, son William’s daughter, Judy a girl, and Ellick, a 
boy. 

Item 11th, At the death of my wife, I give unto my 
daughter, Polly May’s children, Philis and her children, to be 
equally divided between them, at the death of my daughter 
Polly May. 

Item 12th, At the deaeh of my wife, I give unto my daugh- 
ter Lucy Burt’s children, Martha and Mary, Dinah’s two chil- 
dren, to be equally divided between them. 

Item 13th. At the death of my wife, I give unto my 
grand daughter, Mary Petty, one negro girl named Caty. 

Item 14th, The other negroes not given away, I leave 
with my wife, to dispose with as she thinks proper, amongst 
eur living children, at her death or before. 

Item 15th. I also appoint my wife, Polly Pace, executrix 
to this my last will, (alone) and at her death, for each of my 
sons to have equal powers as executors; that is, my living 
sons at that time. In witness whereof, I have hereunto set 
my hand and seal, this February 4th, 1847. 


WILLIAM PACE, [L. $.] 
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Item 16th. At the death of my wife, should she fail to 
dispose of the negroes, as above empowered, I want my ex- 
ecutors to sell them at public sale, if they can’t divide them 
satisfactorily amongst themselves; I want the negroes to be 
divided between my fi¥e sons, William, Clement, Stephen, 
John, and Elkanah, and no one else to bid at the sale, and 
no one else to share in the money arising from the sale of 


the negroes, if there should be a sale. Signed by my own 
hand, th's February the 4th, 1847, 
WILLIAM PACE, [L. S.] 


Copy Will of William Pace. 


In the name of God, Amen! I, William Pace, senior, of 
the county and State aforesaid, being in perfect mind and 
memory, but weak in body, and calling to mind the mortali- 
ty of my body, and knowing that it is appointed for all men 
to die, do make and ordain this my last will and testament, 
as touching my worldly estate, whereof it hath pleased God 
to bless me with in this life. I give, and devise, and dis- 
pose of the same, in manner as follows: 

Item 1st. I give my soul to God that gave it, and desire 
my executrix and executors, to have my body decently bu- 
ried, that it may return to dust from whence it came, accord- 
ing to the word of the Lord. 

Item 2d. I desire that all my property, of every descrip- 
tion whatever, remain in the hands of my wife Polly Pace, 
during her natural life, and that she keep it together, as it 
now is, and as my just debts come due, that she pay them 
out of the profits arising from the same. At the death of 
my wife, I want the property, as I will it away, to fall into 
the hands of them I will it to, and for them to take it in pos- 
session, and the balance of my estate, of every description, 
not willed away, to be sold by my executors, at public sale, 
and divided between my living children—I mean them that 
are alive at that time, when the sale takes place. 

Item 3d. At the death of my wife, I give unto my son 
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William Pace, one negro man named Jack, and one boy 
named Frank, and 

Item 4th. At the death of my wite, I give unto Clement 
Pace, one negro man named Joe, and one named Tom, and 
a boy named Phillip. 

Item 5th. Atthe death of my wife, | give unto my son 
Stephen Pace, one negro named Peter, and a boy named 
Burwell. 

Item 6th. At the death of my wite, I give unto my son 
John Pace, one negro man named Sam and one named Ned, 
Rose a girl. 

Item 7th. At the death of my wite, I give unto my son 
Elkanah Pace, a negro man named Bartlett, and Amy, and 
her youngest child, and Lewis a boy. 

Item Sth. At the death of my wife, I give unto my 
daughter Elizabeth Weddington, one half of the lot of land 
she lives on, to be taken off of the upper end of the lot, join- 
ing son John’s land; also a negro inan named Isham, and 
his wife Hester, and Tildy and her children, 

Item 9th. I give unto Catharine May’s children, former- 
ly John May’s wife, my daughter, Rose and her children, to 
be equally divided between Catharine May’s children. 

Item 10th. At the death of my wife, I give unto Nancy 
Pace, son William’s daughter, Judy a girl, and Ellick a boy. 

Item 11th, At the death of my wife, I give unto my 
daughter Polly May’s children, Fillis and her children, to be 
equally divided between them, at the death of my daughter 
Polly May; and at the death of my wife, I give unto my 
daughter Polly May, one negro girl named Lucindy. 

[tem 12th, I give unto my daughter Lucy Burt’s children, 
Martha and Mary, a negro woman Dinah, and her children, 
to be equally divided between them: and if any one of the 
girls should die without an heir of her body, the living one 
to take all. 

Item 13th, At the death of my wife, I give unto Mary 
Petty, a girl named Caty. 
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Item 14th, lLalso appoint my wife, Polly Pace, executrix 
of this my last will (alone) and at her death, for each of my 
sons to have equal power as executors; that is, my living 
sons at that time, to-wit: William, Clement, John, Stephen 
and Elkanah. In witness whereof, I have hereunto set my 
hand and seal, this August Ist, 1847. 

WILLIAM PACE, Sn. [seat.] 





Copy Will of Michael L. Dent father of Joseph Dent, 
introduced and read by Caveator. 
June 11th, 1847, 

This my last will and testament, That after my decease, 
I be buried with a christian burial, such as becometh one that 
looks for reward in the merits of Jesus. 

Art, 1. That my property be divided as follows: To my 
wife I give the lot of land whereon I now live, during her 
natural life. At her death to William H. Dent during his 
natural life. 

2. I giye my black woman Sophia to my wife, together 
with all the plantation tools, two cows and calves, one sow 
and shoats, pork hogs to make meat for one year, the house- 
hold and kitchen furniture, my brood mare and colt, and 
sorrel mule; all the above bequest during her natural or sin- 
gle life; at her death to William Hatch for his support while 
he lives, and to be equally divided among the lawful heirs at 
his death. 

3. I give to W. Hatch my colored man Billy, during his 
life time, and at his death to the lawful heirs, and appoint 
my son Joseph M. Dent guardian of the property and _per- 
son of William Hatch. 

4. I give to my daughter Mary S. Byers, my boy Mark, 
and to the lawful heirs of her body. 

5. I give to my daughter Elizabeth Biggers, and to the 
lawful heirs of her body, my colored girl Lizzy. 

6. I give to my daughter Margaret Ann Mullen, and te 
the heirs of her boly, my girl Anne. 

7. To my son Richard, my boy Leigh. 
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8 To Robert Lawson, my girl Lindy. 

9. To John Michael Lawson Dent, my boy Allick. 

10. To A. S. Dent, my boy David. 

11. To my son Richard, in trust for Joseph M. during 
his natural life, my woman Lucy. Joseph M., William 
Hatch,and my wife, to receive theirs, without valuation ; the 
balance of the above named legatees to receive theirs at val- 
uation, so as to make them all equal, accounting for what 
they have received. The balance of my property to be sold 
together with my crop, and applied so far as it will go to make 
up the deficit of those that receive black ones of less value, 
and if not enough to make them equal, to be paid by them 
that have received those of more value, so that there shall 
be an equal division with the legatees, as this instrument 
directs; and I appoint my son Richard Dent my executor to 
carry out my wish without any administration, My last ill- 
ness and burial expenses to be first paid. 

Two hundred bushels of corn to be left on the place, with 
fodder enough to support for one year. 


MICHAEL LAWSON DENT. 





To the property given to John Michael Lawson Dent, I 
appoint my son Richard, guardian, the profits to be applied 
for his support and schooling, the principal to be kept un- 
touched till he arrives at mauhood. If he dies before that 
time, the property to return to my estate; and to John H. 
Dent’s widow I give fifty dollars. 


M. L. DENT. 


The lot of land two hundred and _ six, to be sold to raise 
money to pay off them of the legatees that lack; Joseph M. 
Dent to be paid $100 for his services if he continues to save 


the crop. 
M. L, DENT. 


Jesse Coz re-introduced by propounders, testified, he heard 
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no such remark as that of the old lady, that the will read to 
her that night by the old man, cut out Stephen. 

Cross Examined.—The remark might have been made and 
he not have heard it—did not pay particular attention, there 
were a good many people about. 

James G. Burt re-introduced by propounders, heard no 
such remark as that testified to by Dent, as made by the old 
lady, that the will the old man read to her cut out Stephen. 

William Pace for propounders, sworn, testified, he was 
present at the examination for a will, ou Tuesday after the 
old man died. He heard several wills read, and when the 
will that disposed of Laney was read, the old lady said that 
was the last will. 

Newton Pruett for caveator, testified by interrogatories, 
that on the 26th day of April, 1854, on Mr. Jacob Land’s 
plantation, Mr. Jacob Land and one of his little sons about 
eight or ten years of age, and himself, were present, and Ja- 
cob Land said he did not know anything about the will of 
William Pace, senior, deceased; he never heard William 
Pace, senior, say anything about his will, and he Land, did 
not want to know anything about it; and he Land thought 
that Mr. Burt’s children ought to have their share of their 
grand-father’s estate as much so as any of the old man’s 
children, and that he did not blame Burt for the course he 
was pursuing. 

At Mr. Burt’s, some time in the summer of 1848, he heard 
William Pace, senior, deceased, say he intended to do the 
same by Burt he did by his other children. 

Cross Interrogatories.—1. No one was present or could 
have heard the conversation but those mentioned in the 
second direct interrogatory. 

2. Iwas sent to Mr. Land’s by Elkanah Pace, to buy 
some corn, and Land remarked or observed to me that Pace 
wanted to sell him a piece of land, which give rise to the 
conversation related in the second direct interrogatory which 
is all that I recollect of the conversation. 
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3. I happened to name it to one of his particular friends, 
not knowing that I would be called on to testify in the case. 
I did not know that I would be called on, till the interroga- 
tories were presented tome. Mr. Burt and myself married 
sisters. 

4. Has not been connected by blood or marriage with pro- 
pounders. . 

5. Has not heard caveator say anything in favor of pro- , 
pounders. 


For propounders.—Newton Pruett by interrogatories tes- 
tified. 

1. He knew the parties. 

2, Knew William Pace, whose will is controverted in this 
case. 

3. He gave his testimony in this case before by interroga- 
tories, at the instance of caveator, just before the sitting of 
the Superior Court of Muscogee county, Georgia, in the 
Spring of 1854. 

4. He was asked by former interrogatories, at the instance 
of caveator, to state all he knew to benefit caveator, and his 
answer was, according to the best of his recollection, that he 
heard William Pace, deceased, say to James Burt, that he 
would do by him as he done by others, or words to that ef- 
fect. 

5. The subject of conversation was between Burt and 
Pace, that Burt asked William Pace, deceased, for a board 
tree, which induced him to remark that he would do by him 
as he done by others. Pace granted him the board tree ac- 
cording to or at his request. ‘This request and remark was 
made at Mr. Burt’s house, in the year 1848. 

6. He stated to Ralph Thompson, in Elkanah Pace’s 
swamp or low ground cotton patch, about ten days after giv- 
ing in his testimony before in this case, and in a few days af- 
ter, between Elkanah Pace’s saw mill and his dwelling house, 
that the remark above mentioned was made by William 

VOL. xxI. 32 
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Dine in answer to James Burt’s request, that Sead wena let 
him have a board tree. He did also state at such time and 
places to Ralph Thompson, that in taking his testimony on 
the occasion above referred to, the Commissioners took the 
above mentioned remark of Mr. Pace to Mr. Burt, but did 
not take down the explanation of it, which he gave them, as 
a part of his testimony. 

Cross Interrogatories.——The only explanation given by 
Mr. Pace was, that he would give Burt a board tree, at Burt’s 
request, as he had done by others, alluding to nothing but 
the board tree. 

2. In the fifth direct interrogatory, he has answered what 
he did say in his own words. 


Judge Bennine having been formerly of counsel in this 


case, did not preside. 


WeELLBorn Jounson & Stoan; Hines Horr. for plaintiffs 


in error. 


Tuomas & Downine; and Jones & Jones, for defendant 


in error. 


By the Court.—Lumpxiy, J. delivering the opinion. 


A verdict having been found, setting up the will propound- 
ed for probate in this case, a rule nisi was moved at the 
same Term, calling upon the successful party to show cause, 
so soon as counsel could be heard, why a_ new trial should 
not be granted, According to the practice of the Court, the 
argument would have been heard, and the decision made at 
the nextensuing Term, In order to expedite the cause, how- 
ever, it was agreed that the application should be referred to 
the Court, without argument, and the judgment was to be 
sent to the Clerk within twenty days, to be entered as of the 
December Term, when the motion was made, More than 
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twenty days elapsed before the decision of the Judge, order- 
ing anew trial, was received, ‘This decision is excepted to, 
because it was not rendered within the time specified in the 
agreement. 

We have no hesitation in holding, that the judgment can- 
not failon that ground, Suppose the Judge had failed en- 
tirely to make upan opinion, the only effect would have been 
that the case would have stood over for a hearing at the 
next Term; when according to usage, it was properly deter- 
‘minable, And that is the direction we should give this case, 
but for the request of counsel! :—if that be the opinion of the 
Court, that this objection be considered as withdrawn. 

Was the Court then so flagrantly wrong in granting a new 
trial, that we are constrained to interfere and control his dis- 
crethon ? 

This case is reported at great length in 14/4 Geo. Rep. 
p. 596. Upon a thorough and careful examination cf ail the 
testimony, we were then of the opinion that the presumption 
of law against a testamentary paper, disposing of real and 
personal estate, with an attestation clause not subscribed by 
witnesses, wus not rebutted by the extrinsic evidence, 

On the last trial, some additional proof was introduced, 
We must say, that it has not materially changed the aspect of 
the case, as before presented, Not one particle of it—indeed 
I might say with safety, not a particle of the evidence ever 
taken in this case, not even that of old Mrs. Pace herself, 
points necessarily to the particular will propounded, or to 
any other, except that the will propounded does show the 
interlineation as to Chaney. But a bare inspection of the 
paper will satisfy any one that this was not done when that 
instrument was written. It consists of the vague declara- 
tions of the testator respecting a disposition of his property 
by will, and we think a portion of that recently taken, 
makes against, rather than in favor of this will, and all taken 
together, to say nothing of the contradictory proof, fails to 
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supply the proper evidence, of final and complete execu- 


tion. 

A have said that the testimony of even old Mrs, Pace, fails 
to identify the will propounded for probate ; she testifies that 
the will to which she refers was written in the summer of 
1850. The will offered for probate, purports to have been 
written in February, 1847; she states that after he had writ- 
ten the will he read it over to her, to know if she was satis- 
fied with it; her reply was, thatas Laney was old, she would 
prefer her to stay with the children, rather than being sent 
to Alabama, and that immediately and according to her wish 
“he put out Laney and inserted Chaney in her place, and 
then disposed of Laney otherwise in another part of the 
will.” (See answer of the witness to the 3d and 4th direct 
interrogatory, and to the Ist cross interrogatory.) 

In addition to the discrepancy in dates, one has only to 
inspect this paper to be satisfied that the addition at the end 
relative to Laney, was written at the same time with the 
body of the will, while the substitution of Chaney in the 
place of another name erased, was with a different ink and 
pen. And that is not all, the same additional clause appears 
in another of the five wills found amongst the papers of the 
testator, also purporting to have been written in February 
1847, but which, from appearances, in my humble judg- 
ment, is the youngest in the series. It is written on the 
same kind of paper, with the one propounded for probate, 
and the most correctly prepared of the whole. 

If the will offered for probate, was written on the night to 
which Mrs. Pace swears, why, if his testamentary purpose 
was finished, this unattested attestation clause to this paper? 
This question never has been answered, either by proof or 
argument. I apprehend it never can be. 

By reference to the five wills before the Court, this fact 
will be discovered, namely, that while the testator ever 
manifested the intention of having his will witnessed, yet he 
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was regardless of the location of the attestation clause. 
Take the will, forinstance, which in my opinion, is the last 
of the five, at least, and the attestation clause “in the pres- 
ence of us,” to the addition or codicil, is immediately over 
the name of the testator, on the right hand side of the paper. 
I refer to this, in answer to the suggestion that the addition 
tothe will propounded relative to Laney, is written imme- 
diately under the attestation clause, and the inference is, 
that it was intended to crowd out the signature of the wit- 
nesses. Not only does the foregoing fact, to which I have 
adverted, rebut this presumption, but I remark further, more 
emphatically, that in deeds and wills, and all other instru- 
ments, when anything is altered or written in the body of the 
instrument, it is usually inserted immediately under the at- 
testation clause, to show that the attention of the subscrib- 
ing witnesses was called to it before signing. 

In commenting upon the testimony of old Mrs. Pace, in 
the former decision, the question was asked, “ what fact or 
circumstance does she state, from which it could be inferred 
that the paper propounded was any more the will or wish of 
her husband, as to the personalty, more than to the realty ?” 
No answer has been given to that inquiry. 

Jacob Land swears that he heard Mr, Pace speak of his 
purpose relative to the disposition of his property, at his 
death; and he said that his business should be so arranged 
as that there should be no “ jangling’’ when he died; and 
that he intended all his land should be sold at his death; 
and this was spoken, say counsel, from his consciousness. of 
the fact, that his will, not being attested, would not dispose 
of his land. But why put it in his will? What reason, I 
repeat, is there for supposing that he intended to die intestate 
as to his land, and testate as to his personal property? Was 
he not too sensible a man, designedly, to make an ineffectual. 
disposition of either? The fact, that the land is in the will, 
repels the idea that he intended to die intestate as to that; 
and shows that his mind was not fully made up, as to either 
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land or r personalty. He knew that three witnesses to a will 
devising land, was necessary. As early as 1832, he wrote a 
will to land, which was attested by three witnesses. It is in 
proof, that he had acted as a magistrate for many years; 
that he was accustomed to draw deeds, bonds for titles, and 
other legal instruments; that he was a particular man in 
his business; that his attention had been directed to this 
very subject, (see Dent’s testimony.) But I forbear to extend 
these comments. From the number of wills found, and un- 
der all the circumstances, a jury should hesitate long in set- 
ting up this particular paper, entirely unsupported, as it is, 
by the proof of final testamentary disposition. It is Just one 
of those cases, where, from the very nature of it, so much 
doubt and uncertainty exist, as to make it better to leave the 
estate to that equal division and distribution which the law 
makes, and which in ninety-nine cases out of every hundred, 
perhaps, is a better will than made by the testator. 

Upon a re-examination of the whole case, I am better sat- 
isfied, than ever, with the conclusion to which we came 
when this case was up before. The very fact that Mr. Pace 
made so many wills, while it establishes, that Mr. Pace did 
not intend, to die intestate; still it shows, conclusively, the 
unsettled state of his mind; and the truth of what he said to 
the witness, McCrary, the day before he died, that he was at 
a loss to know what disposition to make of his negroes, in 
order to do what was right and just. 

But it is said that there have been two concurrent verdicts 
of special juries; and that therefore, the finding in this case 
should not be disturbed. While this is literally true, yet it is 
not accurate for the purpose for which it is used. The Or- 
dinary pronounced for the will. An appeal was taken to the 
Superior Court, and by the refusal of the presiding judge to 
charge the law of the case correctly to the jury, a verdict was 
returned, of course, for the will. I say of course, for to their 
credit, be it spoken, that I discover, throughout the State, a 
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determination by the juries, to administer the law as given 
them in charge by the Courts. But the error of the Court 
was corrected and a new trial ordered; upon which a ver- 
dict has been rendered in favor of the will. 

No one doubts either the integrity or the intelligence of the 
jury. The names of the foreman and the other members are 
a guaranty for both. But the facts of this case are so nu- 
merous, and the legal principle upon which it rests—namely: 
the difference between a paper sufficient in all its parts to 
pass property, and yet void for want of testamentary inten- 
tion, that it should operate as it stood, without some further 
act to complete it—I repeat, this well settled doctrine, not be- 
ing one of common occurrence, it is not strange that a mis- 
take or oversight should have been committed in the appli- 
eation of this rule to the evidence. The jury may have been 
misled, as counsel have been, by the rule of Jaw regulating 
this case, as laid down by this Court, and that is, that while 
itis true that the presumption of law is against a testamenta- 
ry paper with an attestation clause, not subscribed by wit- 
nesses, yet the presumption is slight, provided the instru- 
ment be perfect in all other respects. 

The principle thus stated, is not the only obstacle to the 
execution of the paper propounded as a will. Suppose this 
will had been duly attested, as was the will of 1832, it would 
be difficult, even then, to select this paper from the batch, 
and admit it upon the proof to record. So that the point 
which has been so elaborately discussed, is complicated with 
others of the gravest character. And itis only one out of the 
many reasons relied on to prevent this paper from going to 
probate; and yet sufficient of itself, had there been but one 
will, and that found under circumistances as to cast no sus- 
picion of its validity, to exclude it from probate, unless the 
presumption against it from defective execution was rebutted 


by aliunde- proof. 
We doubt not the jury themselves would prefer to have 
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the cause sent back for their reconsideration. We feel it our 
duty to do so at any rate, and leave it to the co-ordinate 
branch of the Judiciary to discharge theirs, as we doubt not 
they will. 

Judgment affirmed. 


No. 99.—Srasorn J. Mantin and Wixuiam B. Bort, plain- 
tiffs in error, vs. Witt1am C. Wricut, for another, de- 
fendant in error. 


[1.] A bond to convey land is not atitle; but simply a contract to secure a title. 


[2.] In actions on bonds for titles, the rule of damages is not the consideration 
paid for the land and interest. 


Covenant on warranty, from Marion Superior Court. 
Tried before Judge Worrill, September Term, 1856. 


This was an action brought by William C. Wright, (who 
sues for the use of Zachriah Boothe) plaintiff, against Sea- 
born J. Martin and William B. Butt, defendants, for dama- 
ges, for the breach of a covenant of warranty contained in 
defendant’s deed of conveyance; plaintiff having been evicted 
from the premises by title paramount. 

Plaintiff offered in evidence a plat and grant from the State 
to Joseph J. Pollard, to the lot of land in question, dated 12th 
April, 1837; a deed from Pollard to Charles Garner, dated 
11th of February, 1850; a deed from Charles Garner to 
Spencer Riley, dated 25th of June, 1850; he then introduced 
the proceedings and records from the Superior Court, of Ma- 
rion county, in an ejectment cause brought upon the demi- 
ses. of Pollard, Garner and Riley against himself, and the 
verdict and judgment thereon rendered against him, and the 
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writ of habere facias possessionem, by which he was evicted. 

William B. Butt, one of the warrantors and co-defendant, 
sworn at the instance of plaintiff, testified that he knew of 
the pendency of said action of ejectment against plaintiff, for 
the recovery of said land, but had no notice to defend said 
action. 

Plaintiff here closed, and defendant moved for a non-suit, 
on the ground that plaintiff had failed to show title in the 
plaintiffs in the action of ejectment brought against him; 
but the recital in the deeds from Pollard and Garner showed 
an outstanding paramount title in other parties than the 
plaintiffs in said cause. 

The Court refused the motion for non-suit. 


Defendant’s counsel requested the Court to charge the jury: 

Ist. That the recital in the deed from Pollard to Garner, 
showed an outstanding paramount title in one Andrew Oli- 
ver, and therefore, they must find for the defendant. 

2d. The deed shows that the land was conveyed by bond 
to Andrew Oliver, and there being no proof that the purchase 
money was not paid, that therefore, they must find for the 
defendant. 

3d. That, if plaintiff was entitled to recover, the amount of 
damages would be the purchase money with interest from 
the time of eviction. 

Which charges the Court refused to give, and defendant ex- 
cepted. 

The jury found for the plaintiff two hundred dollars with 
interest from the time of the purchase. 


And defendant thereupon tenders his bill of exceptions and 
says: 

Ist. That the Court erred in charging the jury that the reci- 
tal in the deed from Pollard to Garner did not show para- 
mount outstanding title, the same being a bond. 

2d. The Court erred in charging the jury, that in the ab- 
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sence of any proof that the purchase money had been 
paid, they must find for the plaintiffs. 

3d. That the Court erred in charging the jury, that the 
measure of damages was the purchase money with interest 
thereon from the time of sale, and not from the eviction. 


Jounson & Stoan, for plaintiffs in error. 


Branrorp & Crawrorp, for defendant in error. 


By the Court——McDonatn, J. delivering the opinion. 


The plaintiff, who was defendant in the Court below, made 
several requests of the Court to give in charge to the jury, all 
of which, it is alleged, he refused, and the counsel excepted. 
The counsel assigns no error on the refusal of the Court to 
charge as requested, but all his assignments are upon the 
charge as given, and it does not appear in the record what 
the charge of the Court was. We ought, perhaps to stop 
here, inasmuch as it must appear what the charge of the 
Court was, before an assignment of error can be made up- 
on it. 

But, inasmuch as the case was argued upon the refusal of 
the Court to charge as requested, it may be well enough to 
pronounce our judgement on the requests—and we approve 
of the judgment of the Court on all the points made in these 
several requests. 

[1.] There was no proof to sustain the first request. The 
recital in the deed showed no outstanding paramount title in 
Oliver. A bond is not atitle. Itis a contract fora title; and 
in a different kind of proceeding against Garner, or those who 
claim under him, by Oliver, his assigns or personal represen- 
tatives, the recital in the deed of Pollard to Garner would be 
evidence of notice that the land had been previously sold, and 
that a bond had been given for a title. 

{2.] The rule of damages asked to be given in charge, was 
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the rule in actions on deeds with warrant of title. It is dif- 
ferent in actions on bond for titles. A party cannot cove- 
nant to make a deed, upon the sale of land, and then refuse 
to convey, and take advantage, for his own benefit, of the in- 
crease of value of the land, or rescind acontraet he has made, 


at his pleasure. 
Judgment affirmed. 


No. 100.---Witey Wiiiiams, Adm’r., plaintiff in error, va, 
Jonny V. Price, defendant in error. 


{1.}] The Act of 1823, does not extinguish a judgment, except as to its lien, 
and capability of enforcement, it does not destroy it, as the evidence of a 


debt. 
[2.] In the administration of assets, a dormant judgment is to be classed with 


“bonds and other obligations.” 
(3.] A dormant judgment should not be paid by the representative of an ee- 
tate until revived, or until the creditors and distributees and heirs have an 


opportunity of contesting its validity. 


Assumpsit, in Muscogee Superior Court. Decision by 
Judge WorriLL, at November Term, 1856. 


This was an action of assumpsit, brought by John V. 
Price, against Wiley Williams, administrator of Joseph Stur- 
gis, deceased, on a due bill or promissory note made by the 
deceased, in his lifetime. 

The defendant pleaded plene administravit preter, and 
annexed to said plea a large number of judgments, with their 
dates and amounts, constituting an amount much larger 
than the assets in hand. 

To this plea, plaintiff demurred, on the ground that said 
judgments against defendant’s intestate, as appeared by his 
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plea, were dormant, no return having been made thereon 
within seven years, and void until revived by scire facias, 

After argument, the presiding Judge sustained the de- 
murrer,and ordered the plea to bestricken off ; to which decis- 
ion defendant then and there excepted, and assigns error 
thereon. 


We vzorn, Jounson & Sxoan, for plaintiff in error. 


G. E. Tuomas, for defendant in error. 


By the Court.—Lumrxin, J. delivering the opinion. 


What status, if any, lias a dormant judgment in the pay- 
ment of the debts of the decedent by the executor or admin- 
istrator ? 

The Act of 1792 declares that * The debts due by any tes- 
tator or intestate, shall be paid in the order following, viz: 
Funeral and other expenses of last sickness, charges of probate 
and will, or of letters of administration ; next, debts due to 
the public; next, judgments, mortgages, and executions, the 
eldest first; next, rent; then bondsor other obligations ; and 
lastly, debts due on open accounts,” (Codd 287.) 

It is unnecessary, so far as the present point is concerned, 
to refer to subsequent legislation modifying, to some extent, 
the order in which debts are to be paid, as prescribed by the 
Act of 1792. 

Is a dormant judgmeut a debt against the estate of the 
intestate? In Lockwood vs. Barefield 7 Ga. Rep., p. 793, 
this Court say : “The judgment when dormant under thestat- 
ute, is not extinct, but impotent; the scire facias does not 
create a new judgment, it awakens a sleeping judgment, and 
gives itall the attributes which it had when first rendered. 
In this view of it, the Act of 1823 does not extinguish the 
judgment, except as to its lien and capability of enforcement. 
It does not destroy it as the evidence of a debt.” 

In Carter and wife vs. Coleby, 8 Ga. Rep., p. 351. this 





MACON, JANUARY TERM, 1857. 509 


Williams adm’r., vs. Price. 


Court again say: “The Act of 1823 was intended for the 
benefit and protection of bona fide creditors and innocent 
purchasers, and that this object is effected by extinguishing 
the lien of the judgment as such and incapacitating it for 
enforcement. For all other purposes it remains unimpaired. 
It is the evidence of a debt, and an action can be sustained 
upon it. Itisthe highest evidence, record evidence, that the 
plaintiffs have a just demand against the guardian.” 

Finally, upon this point, in MWileher, adm’r &c., vs. 
Hamilton 15 Ga. Rep, p. 435, this Court said:---(Judge 
Benning delivering the opinion.) “In reviving a judgment, 
is interest to be counted on it for the time during which it 
has been dormant? Itis. This is to be inferred from the 
last clause of the proviso, ‘but the lien of such revived judg- 
ment on the property of the defendants thereto, shall oper- 
ate only from the time of such revival, as the mention of 
one thingis the exclusion of others, The inference is, that the 
judgment, when revived, is to be as if it had never died, in 
all respects, except one, viz, lien, It is therefore to bear in- 
terest as if it had been left continuously alive. Besides, this 
is the dictate of natural justice, if indeed it is not the express 
command of positive law. The judgment of revivor is buy 
evidence that a debt (a Liguidated demand,) has never been 
paid, although appearances may be to the contrary. And 
the law makes liquidated demands bear interest during the 
whole period, through which they pass unpaid.” 

Thus it will be perceived that this Court has uniformly 
held, that it is the Zien only, and not the debt which is ex- 
tinguished by the operation of the dormant judgment Act. 

A dormant judgment then, being a debt against the estate, 
(a liquidated demand bearing interest) the next enquiry is, to 
what class in point of dignity, that is, as it respects priority of 
payment, does it belong? It must belong to one of three. It 
must either be a judgment; a liquidated demand and inclu- 
ded under the words in the statute, “other obligations,” 
which means all liquidated demands not otherwise mention- 
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ed, (see Davis and others. us. Smith and others 5 Ga, Rep, 
p. 274,) or it is a debt due on open account. 

It is not a judgment proper, for the Act of 1792 (Cobb 
287) had reference, obviously, to operative judgments, hav- 
ing a lien on the property of the testator or intestate at the 
time of his death. Hence the provision, that the oldest of 
these should be paid first. A dormant judgment has no lien, 
until revived, anda judgment of revival, subsequent to the 
death of the debtor, would not advance the dignity of the 
debt. The status of the debt is fixed at the death. No one 
will contend that a dormant judgment, though older in date, 
would take precedence of a Junior judgment which was sub- 
sisting at the death, 

Secondly, it does not fall under the head of open accounts, 
which are the lowest grade of debts to be paid, “ Lastly, open 
accounts.” The amount due upon the judgment, is certain 
and ascertained. It isa debt of record. The plea of nil debet 
would not lie toa scire facias to revive the judgment, nor to 
an action of debt upon the judgment, no more than it would 
on any other domestic judgment, or to a suit on a judgment 
of South Carolina or any other State of the Union: accord, 
and satisfaction, release, &c., or something occurring subse- 
quent to the rendition of the judgment, could alone be 
pleaded. 

We are shut in, therefore, to the conclusion, that it is to 
rank with bonds and other obligations; and that is the foot- 
ing upon which dormant and undocketed judgments stand in 
England, in the administration of assets, 

But while it is conceded that it may become a debt, by 
revival, yet it is insisted that under the dormant judgment 
Act of 1823 (Cobb 498) it counts for nothing, until that is 
done, and that consequently it must be postponed to even 
open accounts. I respectfully submit, that if it be a debt at 
all, it is the duty of the Courts to arrange it under one of the 
existing classifications, and that they have no right to add 
another not provided for by the statute. It must take ite 
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place under some one of the several classes already desig- 
nated. Moreover, admitting the premises, the conclusion 
does not necessarily nor legitimately follow. There are fre- 
quently outstanding claims against an estate, which the 
representative dare not pay until they are adjusted, and yet, 
when ascertained, sweep away the whole of the assets from 
the rest of the ereditors. The deceased may have been a 
debtor upon an official bond to the public, or a defaulting 
trustee, and although the extent of his liability is unknown 
and can only be determined by a judgment or decree, still, the 
representative must retain the assets at his peril, to satisfy 
the amount which may be recovered. 

I see nothing, either, in the fact that the dormant judgment 
Act is of a later date than the Act of 1792, which has any 
bearing upon the question. 

It would be well, I think, in all cases, for executors and 
administrators, instead of paying dormant judgments volun- 


tarily, to require them to be renewed, or to give the creditors, 
legatees and distributees an opportunity, by bill or otherwise, 
to contest their validity; still we hold that they would be guil- 
ty of a devastavit, not to provide for their pro-rata payment 
according to the condition and circumstances of the estate, 


Judgment reversed. 


McDonatp, J. concurred. 


BenninaG, J. dissenting. 


The first section of the dormant judgment Act of 1823, 
says in so many words, that a dormant judgment “shall be 
void and of no effect,” Words of stronger power of nullifi- 
cation are not to be found in the language. 

If, therefore, these words are to be operative, a dormant 
judgment, as long as it remains dormant, is void and of no 
effect. And they are to be operative, unless there is some- 
thing outside of them to prevent it. 
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Is there anything outside of them to prevent it? 

It is said that there is, andin the proviso of the same sec- 
tion. The proviso is in these words, “provided that noth- 
ing in this act contained, shall prevent the plaintiff or plain- 
tiffs in such judgments from renewing the same after the ex- 
piration of the said seven years, in cases where, by law, he 
or they would be otherwise entitled so to do, but the lien of 
such revived judgments on the property of the defendants 
thereto, shall operate only from the time of such revival.” 

“But the lien shall operate only from the time of such re- 
vival;” it is true that these words admit of the implication 
that as to everything else than lien, the revived judgment 
shall operate” from a time previous to that of the revival, say 
from the date of the judgement. But this is merely saying 
what shall be the effect of the judgment when renewed. It is 
not saying anything about what is to be the effect of the judg- 
ment whilst it remains in a state of dormancy, and_there- 
fore it is not saying anything that can aflect what was said 
inthe part of the section preceding the proviso ; for what 
was said in that part of the section, related exclusively to 


the judgment whilst in a state of dormancy. 

If we admit that a judgment, when revived, is to relate 
back to the time when it began to be dormant for a// pur- 
poses, it does not by any means follow that we make 
any admission of any sort, about the judgment whilst it was 


in a state of dormancy. 

There being, then, nothing in the proviso to prevent the 
words of the other part of the section from having their full 
effect, I think that they ought to be allowed to have that ef- 
fect. 

No argument for construing this statute differently from 
this can be drawn from the construction put upon the statute 
of West. 2, c. 1.,45, which gives a scire facias to revive a 
judgment, because that statute so far from saying that the 
jadgment whilst needing revival, should be void and of no 
effect, said that it should have certain “force.” ts wards 
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are “that those things that are found enrolled before them 
that have the record or contained in fine, whether they be 
contracts, covenants, obligations, services or customs, recog- 
nizances or other things whatsoever enrolled, to which the 
King’s Court may lawfully give effect, from henceforth shall 
have such force, that hereafter it shall not be necessary to 
implead.upon them,” &c. Of course such things could not 
be held to be void. Rather, it was necessary to hold, that 
they were entitled to the presumption of being considered 
valid, 2 Tidd’s Pr. 1103. 

I think, then, that as this judgment had not been revived, 
it was to be treated by the administrator as void. If it had 
been in a revived state, a question would have arisen as to 
the rank it would hold among the debts against the admin- 
istrator. 

In the view which I take of the case, that question does 
not arise, and therefore, I only say of it, that it is to me,a 
question of some difficulty. 

For these reasons I go for affirming the judgment of the 
Court. 





No. 100.—Briees H. Movttrie, et al. plaintiffs in error, vs. 
* Joun S. Hoge, defendant in error. 
By the expiration of the charter of the Commercial Bank of Macon, the liability 


of the directors, under the eighth section, for the payment of bills issued in 
excess, became extinguished. 


Debt, in Bibb Superior Court. Tried before Judge Pow- 
‘ERs, at May Term, 1856. 


This was an action of debt brought by John S, Hoge, as 
VOL, xxI, 326, 
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the owner and holder of two hundred and fifty-four dollars 
of the bills of the Commercial Bank of Macon, against the 
Directors of said Bank. The suit is brought under the 8th 
section of the charter, making the directors liable for all bills 
issued during their term of office, when the bank owed an 
amount exceeding three times the amount of its stock paid in, 
over and above the money on deposit. 

The plaintiff introduced and proved the genuineness and 
execution of the bills upon which suit is brought; the 
amount of capital stock paid in; how said stock was paid; 
the directorship of defendants; and, by the books of the 
bank, showed the weekly or semi-monthly statement of its 
business. 

After argument, the presiding Judge charged the jury, that 
the assets of a bank representing capital stock, must be cash 
assets, gold or silver, or assets convertible immediately into 
money, for the redemption of the circulation when presented. 
Bills of exchange and promissory notes having time to run 
before maturity, and not convertible into cash for redemption 
of bills,are not such assets. A stockholder cannot pay for 
stock in his own promissory notes, and have the same run 
in the bank, with the understanding that such note is not to 
be collected and applied to the redemption of the circulation. 

The Court further charged the jury, if any excess had been 
proved, the defendants could only relieve themselves there- 
from by showing that they had paid off the same: although 
the jury might believe (in the event of the excess) that the 
whole circulation of the bank had been redeemed, with the 
assets of the bank, except the demands now in suit; if the 
directors had not already paid from their private funds the 
whole of said excess. 

The Court further charged the jury, that the directors were 
not liable for the $10,000, or any other sum put in circula- 
tion without their agency, and contrary to their order and 
consent. 

Defendants requested the Court to charge the jury : 
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ist. That the statute of limitations of six months was ap- 
plicable to said case. 

2d, That the statute of limitations of six years, was appli- 
cable to this case, 

3d. That the statute of limitations of four yeais, was ap- 
plicable to the case. 

4th. That by the expiration of the charter of said bank, on 
the 1st day of January, 1852, said plaintiffs cause of action 
became extinguished, and he could not recover. Which 
charges the Court refused to give. To all of which charges 
and refusals to charge, defendants then and there excepted. 

Before the argument, and after plaintiff had closed his evi- 
dence, defendants demurred thereto, as insufficient in law to 
entitle him to a verdict. The Court overruled the demurrer, 
and defendants excepted. 


Srusss, Hitt & Tracy, for plaintiffs in error. 


Jno, Ruruerrorp, for defendant in error, 


By the Court—Bernnine J. delivering the opinion. 


The Court below, was requested to charge, among other 
things, this: “ That by the expiration of the charter of said 
bank, on the first day of January 1852, said plaintiff’s cause 
of action became extinguished, and he could not recover.” 

Ought the Court to have charged it? This is the only 
question decided by this Court, and the decision is, that the 
Court ought to have charged it. 

My reasons for being in favor of this decision, are to be 
found, fully stated, in Moultrie, et al. vs. Smiley §& Neal, 16 
Ga. Rep., p. 339, and in Robison vs. Lane, 19 Ga. Rep. 337, 
they therefore, need not be repeated here. 


McDonaxp, J. concurred. 
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By the 8th rule of the Commercial Bank of Macon, it is 
provided that “ The total amount of the debts which the said 
corporation shall atany time owe, whether by bond, bill, note 
or other contract, shall not exceed three times the amount 
of their stock paid in, over and above the amount of money 
actually deposited in their vaults for safe keeping ; in case of 
excess, the directors under whose administration it shall 
happen, shall be liable for the same, in their individual, 
natural, aud private capacity ; and an action of debt may, 
in such case, be brought against them, orany of them, their 
executors or administrators, in any Court of record in the 
United States having competent jurisdiction, or either of 
them, by any creditor or creditors of the same corporation, 
and may be prosecuted to judgment and execution, any con- 
dition, or covenant or agreement, to the contrary notwith- 
standing. But this shall not be construed to exempt the 
said corporation, or the lands and tenements, goods and 
chattles of the same, from being also liable for, and charg- 
able with the said excess; and each of the said directors 
who have been absent when the said excess was contracted 
or created, or who have dissented from the resolution or act 
whereby the same was so contracted or created, shall be 
liable as other directors for said excess. But such directors 
may be entitled to recover out of the directors assenting to 
such excess, by action of debt, or on the case, the amount 
which they may have been compelled to pay (Prince 101.) 

In Moultrie vs. Smiley, et al, 16 Ga. Rep., p. 289, this 
Court held that a bill holder was entitled to his action under 
this rule, against certain directors, who were guilty of an 
over-issue, in their individual character, notwithstanding the 
expiration of the bank charter, by its own limitation. 

I maintain the same opinion still, and for the reasons of 
my dissent from the contrary conclusion to which the Court 
has comein this case, I refer to the opinion of the Court in that. 
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No. 102.—JoHunson SprincGer, ex’or, plaintiff in error, ws. 
THADDEUs OLiveEr, adm’r, defendant in error. 


A will directed the executor to sell the residue of the estate, and divide'the 
money thence arising, among six named persons. The executor deposited 
the part of the money coming to one of the six persons, an adult, in a bank, 
where it lay, without profit to the executor, for some years. This actof the 
executor was done under legal advice, and it had the sanction of the Court 


of Ordinary. 
Held, That the executor was not liable for interest on the money, while it lay in 


hank. 


In equity, in Marion Superior Court. Tried before Judge 
Worritt at March Term, 1856. 


This was a bill filed by Thaddeus Oliver, administrator of 
Ibnijah Joyce, deceased, against Johnson Springer, executor 
of Jesse Cherry, deceased, for an account, &c. 

The main question in the case, was as to the liability of 
defendant for interest on the amount admitted by his answer 
to be in his hands, and which he claimed to hold free of in- 
terest from 1843 up to 1849. 

Jesse Cherry, defendant’s testator, died in the county of 
Jasper, in the year 1841, leaving a considerable estate, and 
appointed Johnson Springer his executor, who duly qualified, 
and assumed the execution of his will. 

By the last clause of said will, testator bequeathed as fol- 
lows, to-wit: 

“ Lastly | appoint my worthy friend, Johnson Springer, 
my executor of this my last will and testament, and my will 
and desire is that my executor shall sell the balance of my 
estate, that I have not given away, and when the money is 
collected it shall be divided with my two sisters children, 
Elizabeth Joyce and Martha Lilly, to-wit: Ibnijah Joyce, 
Daniel Joyce, John Joyce, Elizabeth Harwell, Sarah Cough- 
ton and Naomi Lilly.” 


In the year 1845, said Ibnijah Joyce, one of said legatees, 
VOL. XxI. 33. 
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died intestate in the State of Illinois, without having received 
from the executor his legacy. Thaddeus Oliver, the com- 
plainant, took out letters of administration on his estate in 
Georgia, and filed this bill against the executor for an ac- 
count, and claiming one-sixth part of the residuary legacy— 
some of the legatees named in the bequest having died before 
testator, and their shares having descended to the survivors, 


Defendant in his answer admits that the residuum of the 
estate bequeathed in the last clause of testator’s will, amounts 
to the sum of $12,578 46, and the share of plaintiff ’s intes- 
tate amounts to the sum of $2,096 07. That said sum came 
to defendant’s hands on the 25th December, 1842, and was 
deposited in the Branch of the Bank of the State, in the town 
of Eatonton, and in 1843, he had a notice published in the 
Southern Recorder, a newspaper published in Milledgeville, 
Geo., (and in said notice requested the Tuscaloosa Monitor 
to copy the same three times), to /onijah Joyce and other 
legatees, to come forward and receive their legacies. That 
neither the said Ibnijah, nor any one for him, called for or 
demanded said legacy, and that the same remained unpro- 
ductive and without bearing interest until the year 1849; 
and during this period said defendant claimed and insisted 
that he was not liable to account to defendant for interest on 
sfid sum. It also appeared that the defendant in his annual 
return for 1845, stated that he had deposited “the money of 
the estate” in the branch bank aforesaid, and that this return 
had been admitted to record by the Court of Ordinary. 

Joshua Hill, Esq., an attorney at law, was examined on 
the part of defendant, by commission, who testified, that he 
was acquainted with defendant, but was little, if at ali, ac- 
quainted with complainant. That he did for several years 
act as the attorney at law of defendant in the manage- 
ment of Jesse Cherry’s estate; that he did not have Cherry’s 
will before him, but his recollection was that he advised the 
defendant, as executor, to reduce the estate to money, and be 





MACON, JANUARY TERM, 1857. 519 


Springer, ex’or, vs. Oliver, adm’r. 


prepared at any time to pay the residuary legatees, and as 
many of them lived remote from defendant, and the resi- 
dence of some he did not know at all, to place the funds in 
some safe bank, such as the Branch of the Bank of the State 
of Georgia, at Eatonton, and there let it remain until called 
for by the legatees. That he advised him to advertise in 
some paper having a good circulation, for the absent legatees 
to come forward and receive their legacies, and in the mean- 
time to stand prepared by making a deposit in safe banks, to 
pay such legacies, and not to lend to any one, unless he felt 
positively certain it would be paid when called for, and in 
this he would have to exercise great caution, and it was best 
to deposit it. 

Defendant also proved the publication of the notice in the 


Southern Recorder. 


The testimony being closed, defendant’s counsel requested 
the Court to charge the jury, that if they believed the facts 
stated in the answer to have been proven, that then the de- 
fendant was not liable for interest up to the year 1849, which 
request the Court refused, but charged the jury, that although 
the facts stated in the answer might be true, yet the detend- 
ant was chargeable with interest up to the year 1849, as well 
as after that time, except for the year 1843, he being entitled 
to one year, to invest or pay out the legacies. 

To which charge and refusal to charge, defendant, by his 
counsel excepted, and assigns the same as error. 


Branrorp & Crawrorp, for plaintiff in error. 


Smiru & Pov, for defendant in error. 


By the Court.—Bernninea, J. delivering the opinion, 


It appears that the will, after giving off two legacies, direc- 
ted the executor to convert the residue of the estate into 
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money, and then, to divide the money among six nephews 
and nieces of the testator, Ibnijah Joyce, the intestate of the 
complainant, being one of the six; that the executor, after 
paying the two legacies, did convert the residue of the es- 
tate into money ; and that afterwards, some time before Feb- 
ruary, 1845, he deposited the share of this money coming to 
Ibnijah Joyce, in bank, where it remained till 1849, without 
profit; that he did this act in pursuance of legal advice; 
that he reported the act to the Court of Ordinary in his re- 
turn for the year 1845, and that the return was admitted to 
record by that Court. 

It also appears that Ibnijah Joyce, at the time when the 
money was deposited in the bank, resided in Illinois; and 
that notice to him or his legal representatives, was published 
in a newspaper of this State, and was directed to be publish- 
ed in a newspaper of the State of Alabama, in which State, 
the executor supposed Joyce or his representatives to reside 

The question was, whether the executor was liable for in- 
terest on the legacy, for the time during which it remained 
in bank as aforesaid. The Court below held that he was. 
I think that he was not. 

I admit, that if it was the dufy of the executor to lay out 
 ethe money of which the legacy consisted, for the benefit of 
the legatee, instead of letting the money lie idle in bank, the 
executor was liable for interest on the money. 2. Wms. 
Ex’ors, 1309. But I deny that this was his duty,—his duty 
under the circumstances of the case, as above detailed. And 
1 do so for these reasons: 

ist. It is the privilege, it it is not the duty, of an executor 
(or administrator), to keep on hand such a quantity of mon- 
ey as will be sufficient to satisfy undisputed debts outstand- 
ing against the estate, and to meet other similar exigencies, 
to which he may know that the estate will be subject. /2.,, 
1310. 

Now, at the time when the money representing the legacy 
aforesaid, was deposited in bank, the administration had ad- 
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vanced to a stage at which the amount of the legacy had 
been ascertained, and at which the legacy had become due, 
At this time, then, the executor was in a situation in which 
he would be bound to pay to the legatee the legacy whenev- 
er the latter might call for it. 

It was, therefore, the privilege, if it was not the duty, of the 
executor to keep himself in a state of readiness to meet this 
demand, whenever it might present itself. And it was such 
a demand that it might present itself at any moment. 

That the legatee resided out of the State, could have made 
no difference. There is no provision in the law, for the noti- 
fication to legatees of their legacies. And, therefore, in re- 
spect to such notification, the condition of a legatee residing 
out of the State, is, under the law, as good as that of a legatee 
residing in the State. , 

It would, perhaps, have been allowable tor the executor to 
invest the money constituting the legacy in State “securi- 
ties.”’ But the Act in respect to investments in such securi- 
ties, is an Act conferring an authority—not one imposing a 
duty. And it is, at least, doubtful, whether the Act extends 
to cases in which the fund is one that may be needed by the 
executor at any moment, for the payment of debts. Cobd 
Dig. 333. 

2d. It is the privilege, if it isnot the duty, of an executor (oP 
administrator), to’do what he is authorized to do by the Court 
of Ordinary, 

The jurisdiction of that Court over executors and admin- 
istrators is very extensive. It extends to “all testate and in- 
testate estates,” to the appointment of “administrators,” to 
the qualification of executors and administrators, and, to “all 
such other matters and things as appertain or relate to estates 
of deceased persons.” Pri. Dig., 239. 

The jurisdiction includes specifically, the right of the 
Court to have, annually, from executors and administrators, 
“a full and correct account of the estate and condition” of 
the estate in their hands; and it imposes the duty on the 
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Court to examine such accounts, and then to “ < approbate or 
reject them” /d., 240. 

The jurisdiction includes a large remedial power. The 
Act of 1821 on that subject, has these words—*“ when such 
Court shall know, or be informed that any such guardian, 
executor, or administrator shall waste or in any manner mis- 
manage the estate of such orphan or deceased person,” “ or 
where such executor, or administrator, or guardian, shall fail 
to make returns within the time prescribed by law,” “said 
Court” “ may, and are hereby authorized and empowered to 
revoke the trust confided to him, her, or them, or pass such 
other or further order as said Court may think expedient and 


fit.”” 
These are some of the grants of power to the Court of Or- 
dinary. ° 


A Court with such powers, might, in my opinion, have le- 
gally authorized the executor to pursue the course which the 
executor in this case did pursue. 

And the Court of Ordinary of the proper county, did, in 
fact, authorize him to pursue that course. For it “approba- 
ted”? his return which contained a statement of the course 
he had pursued ; viz: a statement that he had deposited the 
money in bank. And every ratification is equal to an origi- 
nal authorization. 

3d. It is declared by the Act of 1840, “for fhe relief of ex- 
ecutors,” and, that “when any executor” “shall have given 
and published the notice now required by law, of his or her 
application to the proper Court for letters of dismission,” 
“and it shall appear that there are any moneys in his or her 
hands due the estate,” “and no person claiming the same, 
such Court shall, in their discretion, pass an order author- 
izing said executor to retain the amount in his or her hands 
until the further order of the Court, at an interest not exceed- 
_ing four per cent. per annum; or requiring him or her to de- 
posit said amount in such solvent bank as the Court may di- 
rect, subject to the order of the Court.” Cobb Dig., 332. 
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At the time when this executor made this deposit, the es- 
tate was in a condition which would have authorized the 
executor to apply for letters of dismission. 

Now, if the executor had applied for such letters, the re- 
sult would probably have been the same as was the result of 
that course which he did pursue. The money constituting 
the legacy, would, probably, have got into a bank as a de- 
posit. That certainly would have been the result at the op- 
tion of the executor. The money would have gone into 
bank, unless he had chosen to keep it on the terms of pay- 
ing interest on it at four per cent. 

4th. Is it any part of the duty of an executor to manage 
the fund of a legatee who is sui juris, and whose right to the 
fund has fully vested? I doubt extremely if it is. 

For these reasons, I think that the executor was not liable 
for interest on the legacy, for the time during which it re- 
mained in bank. | 

And I am the better satisfied with the conclusion, because 
it is one which, as it seems to me is equitable, as well as 
legal. The executor acted openly; acted in good faith; 
made no profits. Before acting, he took legal advice ; after 
acting, he communicated his act to the Court to which it 
ought to have been communicated, 


Judgment reversed. 
Loumpxin, J. concurred. 


McDona_p, J. dissenting. 


The plaintiff in error had fully administered the estate of 
his testator, except the legacy of the intestate of the defend- 
ant in error. That legacy was in his hands in money. He 
was anxious to dispose of that so as to relieve himself from 
responsibility. He consulted counsel, who advised him to 
deposit the money in bank, and advertise for legatees to come 
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forward and receive it. He adopted this course, and in his 
returns to the Court of Ordinary, stated the fact that he had 
so deposited it. His returns were passed by the Court. He 
deposited the money in the bank in 1843, and in 1849 he 
withdrew it. 

The legatee resided in the State of Illinois, and never ap- 
plied for the legacy. He died, and the defendant in error 
administered on his estate. The administrator claimed in- 
terest on the legacy for the time it was on deposit, and the 
Court below held that he was entitled to it. This decision 
was excepted to, and a majority of this Court has reversed the 
judgment. Being of the opinion that the decision of the 
circuit Judge was right, I proceed to assign my reason for 
dissenting from the judgment of this Court. 

If an executor keeps money in his hands, bringing no in- 
terest, without necessity, he is guilty of negligence and a 
breach of trust. 3. Bro: Ch. Cases, 73. b., 108. Ib., 433. 
He is liable to interest in such cases. The facts of this case 
show that it was proper for the executor to keep the money 
in‘ hand for a reasonable time, until enquiry could be made 
for the party entitled to it. Of the length of time to’be al- 
lowed for this enquiry, the Court should judge. From the 
year 1843 to 1849, was certainly most too long. A few 
months, it seems to me, would have been suflicient. 

If the executor seeks to justify himself in depositing the 
money in bank, and allowing it to lie there, unproductive, 
under legal advice, he cannot do it. He followed the advice 
of counsel at his peril. He would have been protected by 
the direction of a Court of Chancery, and if he chose to re- 
tain the executorship, he ought to have sought that. 

But he might have been dismissed from his executorship, 
upon application to the proper authority, and then have re- 
tained the money at an interest of 4 per cent., or have depos- 
ited it in bank, subject to the order of the Court, as the Court 
might have ordered and directed. Codd, 332. 
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He chose to retain the money, and deposit it in bank, in - 
the ordinary ‘way, subject to his own order. He cannot be 

in a better condition by pursuing this unwarranted course, 

even by the advice of counsel, that he would have been, if 
he had pursued the course above indicated ; and no Court of 
Equity would have directed him to have deposited the mon- 

ey without interest. That he did not know at what time the 

person entitled might appear, is no excuse. “ Outstanding 

demands, on probable grounds, are no reason why the exec- 

utors should not lay the testator’s money out.” 2, Wms. on 

Ex’rs, 1318. If, after advertising for the legatee, and waiting 

areasonable time for him or his representatives to present 

themselves, the executor had laid the money out, when they . 
did present themselves, they would have been compelled to 

wait until the money could be called in; and if they had 
sued without allowing time for that, all costs and expenses 
would have been paid from the fund, if it appeared that the 

executor had, in no other way, been guilty of a breach of 
trust. 

But the advice of counsel may have been in conformity 
with law, for if it went to the extent only, of advising a de- 
posit in the bank, asa place of safety, until the executor 
could advertise a reasonable time for the legatee, it was cor- 
rect. 

But it is insisted that the fact that the money was deposited 
in bank was stated in the returns to the Court of Ordinary, 
and the returns were passed by the Court, is the judgment of 
the Court that the money should be so deposited, I think 
not. It is no judgment of the Court upon any matter, ex- 
cept that he had collected, and had in hand, that amount of 
money, which he had deposited in bank. I cannot recog- 
nize the principle that a trustee can relieve himself from the 
payment of interest, by the simple statement, in his. return, 
that he had deposited in bank, the money of his cestui que trust. 
It is there subject to his order. It is nothing more than an 
acknowledgment to the Court that he has so: much money 
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in hand, The Court had no right to object to his putting it 
in bank, or in any other place of safety, until he had an op- 
portunity to invest it. 

I think that the executor was liable to the payment of in- 
terest, and that the judgement of the Circuit Court ought to 
be affirmed. 





No. 103.—Marx A. Coorer and Narcissa Boykin, Ex’or, 
and ex’ix of Samuel Boykin, deceased, plaintiffs in er- 
ror, vs. Toomas Berry and others, defendants in error. 


{1.] A common carrier may, by special contract, limit his liability. 
{2.] And this contract may be either an implied one, or an express one. 


{3.] Usage is a fact which may be resorted to, to show that such. a contract is 
to be implied. 


[4.] Parol evidence, though not admissible to vary or contradict a writing, is 
admissible merely to explain a writing. 


{5.] If the contract between the shipper and the carrier be, that the carrier is to 
take from the river side one hundred bales of cotton or less, and is not to 
take more thanone hundred, and the carrier takes more than one hundred, 
he violates the contract, and thereby incurs a forfeiture of his right to carry 
even one hundred bales, or less; but if the contract be, that the carrier is to 
take one hundred bales or less, in any event, then, if he take more than one 
hundred, he does not thereby forfeit his right to carry one hundred or less. 


{6.] Shippers brought assumpsit against carriers for losingthe goods. The facts 
were such, that it was a question whether the carriers got the goods other- 
wise than as trespassers. Held, that even if the carriers got the goods as 
trespassers, still the form of the action was no obstacle to a verdict against 
them. 


Assumpsit from Muscogee Superior Court. Tried before 
Judge Worritt, May Term, 1856. 


This was an action brought by Mark A. Cooper and Nar- 
cissa Boykin, executor and executrix of the last will and tes- 
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tament of Samuel Boykin, deceased, against the defendants, 
as the owners of the steamboat Franklin, for the recovery of 
the value of one hundred and thirty-four (134) bales of cot- 
ton, belonging to the estate of their testator, shipped on board 
said boat, consigned to Apalachicola, Florida, and alleged to 
have been consumed by /fire while on said boat, by the neg- 
ligence of defendants. 

The defendants pleaded the general issue. 

And also, that said cotton was received and shipped on 
said boat upon the agreement that defendants were not to be 
liable for the dangers of the river and fire. 


Brief of evidence.—For Plaintiffs. 


William Belisle, testified, that he acted as overseer for 
plaintiffs the last of the year 1852, and all of the year 1853, 
on their plantation in Russell county Alabama, on the Chat- 
tahoochee river; in the fall of 1853, plaintiffs shipped from 
said plantation on the steamboat Franklin, one hundred and 
thirty-four (134) bales of cotton, weighing about 500 lbs, 
each. The cotton was very good, and worth from 8 to 9 
cents per pound; knows that said boat was engaged to take 
one hundred (100) bales ; the terms of the contract does not 
know ; the other thirty-four (34) bales they took on their own 
responsibility ; does not know wherethe cotton was shipped 
to, unless to Apalachicola Bay. It was taken on board said 
boat and burnt; it was worth between five and six thous- 
and dollars; was ordered to haul the cotton to the landing 
by the plaintiffs, and did so; went down to the landing, and 
the boat had on board 134 bales; the captain had, and pre- 
sented to me, an order from Col. Harper, plaintiff’s agent, for 
100 bags. The captain handed me a bill of lading for 134 
bags, the 34 bags supposes he took on his own responsibility ; 
I had no authority to make him leave the 34 bags; was not 
on board the boat, and did not know the captain or any of 
the owners. Col. Harper, as agent for plaintiffs, gave the 
order for 100 bales to be shipped ; the cotton was not expos- 
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ed on the bank of the river; never shipped any cotton ex- 
cept by order, nor any other overseer on that plantation; the 
cotton had been on the bank only a few days; weighed the 
bales, they weighed about 500 pounds; I made no contract 
about shipping the cotton, and know nothing about the terms 
or conditions of the contract; I delivered or consented to the 
fulfillment of the order presented, and the captain handed 
me a bill of lading for 134 bales, 

Charles Crichton on the part of plaintiffs, was shown the 
following paper, to-wit: 


“Steamer Franklin received at Mr. Boykin’s landing 134 
bales cotton; order from W. H. Harper, Columbus, says 100 
bales, but we concluded as you had 134 bales on the bank 
that you wanted it all to go. The above is consigned to 
Messrs. Harper & Holmes, Apa. 

Steamer Franklin, December 26th, 1853. 

CHAS. CRICHTON 
Clerk.” 


He testified that the signature thereto was his; that he 
was the clerk, and gave bills of lading; that the boat Franklin 
run on the Chattahoochee river, between Columbus and 
Apalachicola ; thatsaid boat, on the 26th March, 1853, took on 
board, at Mrs. Boykin’s landing, on said river, about 
twenty-five (25) miles below Columbus, 134 bales of cotton 
belonging to plaintiffs, to carry for them to Apalachicola, 
Fla., to be delivered to Messrs. Harper & Holmes ; said cot- 
ton was never delivered, but was burnt before reaching 
Apalachicola, on the 29th of March; that in Columbus, on 
the day before said cotton was taken on board, witness saw 
Col. Harper, plaintiffs’ agent, and received from him a writ- 
ten order, of which the following is a copy: 


“Columbus, Dec. 25th, 1853. 
Captain Berry will please call at Mrs,. Boykin’s landing, 
and» take 100 bales, with or without mark, and deliver to 
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Harper & Holmes, Apa., by whom the freight will be 
paid, &c. And oblige, 
W. H. HARPER.” 


The boat took this order, and under it took 100 bales, the 
other 33 were on the bank, and they took them without any 
order, but by the consent of Mrs. Boykin’s overseer, and the 
above paper, signed by witness as clerk for 134 bales, direc- 
ted to Mrs. Boykin or overseer, was handed to him as a 
memorardum, to show how many bales they took according 
to the request of Col. Harper, plaintiffs agent; and that af- 
terwards he made out a bill of lading for 133 bales, and ad- 
dressed the same to Messrs. Harper & Holmes; said that 
there was a mistake as to one bale, having received 133 
bales, and not 134. 

Cross Examined.—At the time Harper gave the above or- 
der in Columbus, witness asked himif he would havea bil! 
of lading for the 100 bales, and offered to go to the boat and 
make out one and bring to him. Harper said he did not 
want a billof lading; that he did not know that the 100 
bales were at the landing, and told witness, after the cotton 
was taken on board, to make out a bill of lading and deliver 
the same to Harper & Holmes, Apalachicola, aud to leave 
at the landing a memorandum, showing the numberof bales 
taken; witness did make out said bill for 133 bales, which 
bill of lading contained an exemption from the dangers of 
fire,and placed the same ina letter box on the boat, address- 
ed to Messrs. Harper & Holmes, and handed the overseer 
the above paper as a mere memorandum to show the num- 
ber of bales taken, and was not intended as a bill of lading. 
Witness was shown a blank bill of lading, which reads as 


follows: 


“Shipped in good order and well conditioned by 
on board the steamer called the whereof, is, mas- 
ter, now lying in the port of . and bound for 
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; To say, square bales of cotton being 
marked and numbered as in margin, and all to be delivered 
in like good order and condition atthe aforesaid port of 

(the dangers of the river and fire, only excep. 
ted,) unto or to his assignees, he or they paying 
freight for said cotton at per bale, without primage 
and average accustomed. In witness whereof, the master 
or purser of said vessel hath affirmed __ bills of ladingof 
of this tenor and date, one of which being accomplished, 
the others to stand void. 

Dated on the day of 


He said that if he had made out a bill of lading, it would 
have been precisely like that one, the blanks being filled, 
which he did not do at the time he received the order, 
because Col. Harper waived it, and if such a one had 
been tendered and refused, they would not have taken the 
cotton That the bill of lading made out for 133 bales, was 
never delivered to Harper & Holmes, but was burnt on the 
boat with the cotton; that Harper has, for several years pre- 
vious to 1853, shipped cotton on boats running that river; 
witness had been on the river two seasons on the Franklin, 
and that so far as he knew, it was the custom of all the boats 
to give bills of lading containing the exemption trom the 
dangers of fire; that he had not seen one without. this ex- 
emption; that the Franklin that season had given bills of 
lading for all the freight carried by her, and they all had this 
exemption ; that all he had seen given by other boats con- 
tained the same exemption, and never saw a bill of lading 
without it. 

Col. William H. Harper, testified, that he gave the order 
read in evidence; that he did not and would not have con- 
sented for defendants to take more than 100 bales; that he 
would not ship more than that number on any one boat; 
told Crichton to leave a memorandum; has no recollection 
of Crichton’s offering to give him a bill of lading; did tell 
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him that he did not then want a bill of lading, and nothing 
was said as to risks or exemptions; a hundred bales of the 
cotton was worth from 9# to 10 cents, and the balance from 
9} to 93 cents; he had, for several years prior to 1853, ship- 
ped cotton on the river and had taken bills of lading with 
the exemption from fire in them. 

Here plaintiffs closed. 


Evidence for Defendants. 


Warham Cromwell, testified, that he had been shipping 
cotton on the river for fifteen years; that at first this exemp- 
tion from fire was not in the bills of lading; that it was put 
in about eight years ago, and so far as he knew, was general 
with all the boats; for the last six or seven years, all the bills 
of lading he had seen, contained it. 

John Fountain, testified, that he had been a shipper for 
several years, and part of the time a boat owner; that for 
the past six or seven years he had received no bill of la- 
ding which did not contain the exemption from the dangers 
of fire, and that the two boats of which he was part owner, 
always gave such, and all the bills of lading which he had 
seen contained the same. 

John Munn, testified, that he is a cotton shipper, and for 
the last six or seven years all the bills of lading which he 
has received, and all he has seen, contained this exemption 
from the dangers of fire. 

Wesley Barden, testified, that for seven years he has been 
running on boats, and that they always give their bills of la- 
ding with exemption from fire. He cannot say that all inva- 
riably give their bills of lading in this way, but all he has 
seen contained it, 

Here defendants closed. 


The jury under the charge of the Court, found for the de- 
fendants, and plaintiffs moved for a new trial, on the follow- 
ing grounds: 
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ist. Because the Court erred in admitting the following 
testimony of Crichton, to-wit: “That at the time Harper gave 
the order in Columbus witness asked him, if he would have 
a bill of lading for the hundred bales, and offered to go to 
the boat and make out one, and that Harper then said he did 
not want a bill of lading, saying that he did not know that 
the hundred bales were at the landing, and told witness after 
he received the cotton on board, to make out a bill of lading 
and deliver the same to Harper & Holmes, Apalachicola.” 

2d. Because the Court erred in refusing to withdraw the 
above testimony of Crichton from the jury, after the papers 
signed by Crichton and Harper were read in evidence. 

3d. Because the Court erred in admitting the following 
testimony of Crichton, to-wit: “That he made out a bill of 
lading, after he received the cotton on board, for 133 bales, 
which bill contained an exemption from the dangers of fire, 
and placed the same in a letter box on the boat, addressed to 
Messrs. Harper & Holmes.” 

4th. Because the Court erred in admitting the following 
testimony of Crichton, to-wit: “That he handed the overseer 
the paper signed by witness as clerk, as a memorandum to 
show the number of bales taken, and it was not intended as 
a bill of lading.” 

5th. Because the Court erred in admitting the following 
testimony of Crichton, to-wit: “That if he had made out a 
bill of lading for the hundred bales for Col. Harper, at the 
time he received the order, it would have contained the ex- 
emption from the dangers of fire, and if it had been refused 
they would not have, taken the cotton.” 

6th. Because the Court erred, in admitting the following 
part of the testimony of Crichton, to-wit: “That so far as he 
knew, it was the custom of all the boats to give bills of la- 
ding containing the exemption from the dangers of fire ; that 
he had not seen one without such exemption, and that the 
Franklin, all that season, had made this exemption in all the 
bills given. 
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7th. Because the Court erred in admitting the following 
part of the testimony of W. H. Harper, to-wit: “That he had 
for several years previous to 1853, shipped cotton on this riv- 
er, and had taken bills of lading with the exemption from 


fire in them.” 
Sth. Because the Court erred in admitting the testimony of 


Cromwell, Fontaine, Munn, and Barden, to show that it was 
the custom of the boats to give bills of lading with the ex- 
emption from the dangers of fire. 

Exception to the admissibility of this testimony was taken 
at the time, but was overruled by the Court. 

9th. Because the charge of the Court was erroneous and 
contrary to law; the charge being in substance, “that in Eng- 
Jand it was once held, that a common carrier could not limit 
his liability, but for sixty years the reverse has been held, 
and a common carrier may limit his liability. The only 
question is, did defendants make an agreement exempting 
themselves in case of fire. It devolves upon the defendants 
to show this agreement; but it need not be an express agree- 
ment, it may be implied ; if the proof shows that it was the 
custom of the boat-owners on the Chattahoochee river to 
give bills of lading, exempting them from the dangers of fire, 
that this was the custom of the steamer Franklin, and that 
this custom was certain, well established and known to Col. 
Harper, and that he directed Crichton to call and get the cot- 
ton, and make out a bill of lading and deliver the same to 
Harper & Holmes, upon the arrival of the boat, and that such 
a bill of lading was made out, then you will infer an agree- 
ment of exemption from the dangers of fire; but if the proof 
fails to show and satisfy you of any of the above facts, then 
the defendants have failed to make out their defence.” 

10th. Because the Court erred in refusing to charge the 
jury, when requested, that if they believe from the evidence 
that the plaintifls’ agent gave the boat a written order, such 
as is in proof, for one hundred bales of cotton only, and the 
boat took on board one hundred and thirty-four bales and 
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left the written receipt, such as is in evidence, that then that 
receipt is the measure of the liability of defendants, and no 
bill of lading subsequently made out and not delivered and 
assented to by plaintifls, can vary their liability.” 

11th. Because the Court erred in refusing to charge as re- 
quested, “That if they believe from the evidence that the 
boat took one hundred and thirty-four bales of cotton be- 
longing to plaintiffs, to be delivered at Apalachicola, and that 
defendants were common carriers; that then nothing short 
of an express stipulation by parol or in writing, will discharge 
them from the liability which the law has annexed to their 
employment.” 

12th. Because the Court erred in refusing to charge the 
jury, “That if defendants, being common carriers, took one 
hundred bales under the written order of Harper, that such _ 
order is the measure of the rights and liabilities of the par- 
ties, and nothing can excuse the defendants for the loss of 
the cotton, but the act of God and the public enemy.” 

13th. Because the Court erred in refusing to charge, that 
if one hundred bales were received by defendants under Har- 
per’s order, then the testimony in relation to the custom of 
the boats in giving bills of lading, cannot change the con- 
tract as contained in the order, or be considered in determin- 
mg the rights and liabilities of the parties. 

14th. Because the Court erred in refusing to charge, “ That 
if defendants called at the landing under the order given by 
plaintiffs agent or factor, for one hundred bales of cotton, and 
took one hundred and thirty-four bales, that they are liable 
for all damages to the whole cotton, except such as arise from 
the act of God or the public enemies.” 

15th. Because the Court erred in refusing to charge the 
jury, “That if defendants called at the landing under the 
order given by Col. Harper, for one hundred bales of cotton, 
and instead of taking one hundred bales, took one hundred 
and thirty-four bales, that they are liable for all damages to 
the thirty-four bales, except such as arise from the act ot 
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God or the public enemies, but charged them, that on these 
facts defendants were not liable in this form of action, but 
would be in another.” 

16th. Because the Court erred in charging the jury, “That 
if the proof showed that Harper gave the instructions to 
Crichton to leave the memorandum to show the number of 
bales taken, that then that paper is a mere memorandum, and 
is not a bill of lading; contains no contract, and is no evi- 
dence of a contract, and proves nothing.” 

17th. Because the Court erred in refusing to withdraw 
from the jury so much of the testimony of Crichton, as re- 
lates to the custom of the boats, after the order of Harper 
and the paper signed by Crichton were read in evidence, 

18th. Because the Court erred in overruling plaintiffs’ de- 
murrer to the plea of defendants, marked number six. 

19th. Because the Court erred in admitting the testimony 
of Crichton, in regard to the blank bill of lading shown him, 
and as to what he would have done.” 


The Judge after argument had, and consideration of the 
same, discharged the rude nisi, and refused a new trial on 
each and all the grounds specified. 

And thereupon plaintiffs by their counsel except, and as- 
sign error thereon. 


Jas. Jonnson and E, A. Nessit, for plaintiffs in error. 


Ws. Doveuerrty, for defendants in error. 


By the Court.—Bernnine, J, delivering the opinion. 


In speaking of the liability of a common carrier, Smith, in 
his “ Compendium of Mercantile Law,” uses this language . 
“ At common law he stands in the situation of an insurer of 
the property entrusted to him, and is answerable for every 
loss or damage happening to it while in his custody, no mat- 
ter by what cause occasioned, unless it were by the act of 
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God, such as a tempest, or the King’s enemies. In other ca. 
ses, even his entire faultlessness does not excuse him. Thus, 
he is liable tor damage done by accidental fire, or by robbe- 
ry.” 168. 

The doctrine thus taught, may be admitted as true, at 
least, for all the purposes of the present case. 

Can a common carrier, by contract, limit this liability ? 

That he eannot do so, is, I think, an opinion that is mod- 
ern; and one that is wholly confined to this side of the Atlan- 
tic. 

It is an opinion that, in all probability, had not been heard 
of in the time of Hale and Roll, or of Lord Mansfield, or even 
Sir James Mansfield. 

‘In the case of Morse vs. Slue, a case that is the foundation 
of this doctrine of the unlimited liability of a common carrier, 
Lord Hale delivering the opinion of the Court, said: “ That, 
tho® by the admiral civil law, the master is not chargeable 
pro damno fatali, as pirates, storm, &c., but where there is 
any negligence in him he is, yet this case is not to be meas- 
ured by the rules of the admiral law, because the ship was 
infra corpus comitatus. And the first reason of his being li- 
able is, because he takes a reward, and the usage is to pay 
him half wages before he goes out of the country. 2dly: If 
he would, he might have had a caution for himself, which he 
omitting, and taking in the goods generally, he shall answer 
for what happens, 3dly: To excuse the master, a difference 
must be shown between him and a common horseman carrier, 
or inn-holder.” 15, Vin. Abr. in Marg. citing Vent., 236, 
239. 

Thus, it is seen, that one reason why, in the opinion of 
Lord Hale, the master was liable, was that he had failed to 
“ have a caution,” “ which, if he would, he might have had.” 

So in Kenrig vs. Eggleston, 1. Vin. Abr. 221, citing Ale. 
93, a case in which the carrier was robbed of money ; “ Roll, 
Ch. J., directed that he must answer for the money ; for A. 
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need not tell him all the particulars in the box, but it must 
come on the carrier’s part, to make a special acceptance.” 

A carrier then might, in the opinion of the Chief Justice, 
as a matter of course, make a special acceptance. 

In Gibbon vs. Paynton and another, a case happening in 
1769, before the King’s Bench, when Lord Mansfield was 
Chief Justice therein, the facts are thus reported by Burrow: 
«This was an action against the Birmingham stage-coach- 
man, for 100 |. in money, sent from Birmingham to London, 
by his coach, and Jost., It was hid in hay, in an old nail-bag. 
The bag and the hay arrived safe, but the money was gone, 
The coach-man had inserted an advertisement in a Birming- 
ham newspaper, with a nota bene, “that the coach-man 
would not be answerable for money or jewels, or other valua- 
ble goods, unless he had notice that it was money or jewels 
or valuable goods that was delivered to him to be carried. 
He had also distributed hand-bills of the same import, It 
was notorious in that country, that the price of carrying mon- 
ey from Birmingham to London was three pence in the 
pound. The plaintiff was a dealer at Birmingham ; and had 
frequently sent goods from thence. It was proved that he 
had been used for a year and a half, to read the newspaper 
in which this advertisement was published; though it could 
not be proved that he had ever actually read or seen the indi- 
vidual paper wherein it was inserted. A letter of the plain- 
tiff’s was also produced, from whence it manifestly appeared 
that he knew the course of this trade, and that money was 
not carried from that place to London at the common and 
ordinary price of the carriage of other goods; and it likewise 
appeared from this letter, that he was conscious that he could 
not recover by reason of this concealment. The jury found 
a verdict for the defendant.” 

This verdict was sustained by the Court. 

And in sustaining it, the Court, of necessity had to hold, 
that the carrier had the righ¢ to limit his liability ; for in sns- 
taining the verdict, it had to hold, that he might lawfully 


‘ 
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make the advertisement which he made, and might lawfully 
rely upon the usage between the two cities, by which the 
price of the carriage of money was higher than the price of 
the carriage of ordinary goods. 

‘Lord Mansfield, it seems, put his judgement chiefly on the 
ground, that the conduct of the bailor, was a fraud on the 
carrier. But how could that conduct be such fraud, unless 
the carrier had the rigA¢ to fix the terms on which he would 
be answerable for the loss of articles ? 

“Mr. Justice Yates held, that a carrier may make a special 
acceptance; and that this was a special aeceptance.” 

The other two Justices put their opinions upon grounds not 
unlike those on which Lord Mansfield put his. 

In this case the carrier’s defence was, that he undertook to 
carry the money according to the terms of his advertisement, 
and not according to the terms imposed on him by the com- 
mon law; and that, according to the terms of his advertise- 
ment, he was “ not to be answerable for money, unless he had 
notice that it was money ;” and that he had no notice that 
what was delivered to him to be carried was money. 

The Court’s judgement excused the carrier; therefore, of 
necessity, the Court had to sanction this defence. 4 Burr, 
2298. 

In Harris vs. Parkwood, 3 Taunt. 264, a case decided 
in 1810, in the common pleas, when Sir James Mansfield 
was Chief Justice of that Court, a part of the head-note is: 
“Tf a carrier gives notice that he will not be accountable for 
goods above the value of 201., unless entered, and insurance 
paid over and above the price charged for carriage, according 
to their value, a person who enters silk exceeding the value 
of 201., and does not pay the insurance, cannot recover any 
part of value of the goods, if lost.”’ 

In the course of his opinion, the Chief Justice said: “ How- 
ever we may wish the law to be, we cannot make it different 
than as we-find it. In looking into the books, we find the 
special acceptance much older than I had supposed it to be. 
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And it leads to great frauds, for on account of the number of 
persons always attending about these open wagon yards and 
offices, every person standing around is apprized that this or 
that parcel contains watches or jewelry to the amount of 
many hundred pounds; this is a great inconvenience, but 
however inconvenient it is, it seems that from the days of Al- 
leyn down to this hour, the cases have again and again deci- 
ded that the liability of a carrier may be so restrained.” 

I might appeal to many other dicta and decisions of Eng- 
lish Judges and Courts to sustain the proposition, that the 
opinion that a carrier c:uld not, by special contract, limit his 
liability, was never in any age entertained in England. But 
these are enough. See however, Nicholson vs. Willan, 3 
East. 507; Riley vs. Horne, 5, Bing. 218 ; Lowe vs. Booth, 
13 Price, 329; Ang. on Car. § 54; Stor. Bail, § 548, et seg. 
Abbott on Ship. 215. 

Nor do I know that this opinion has, after all, been ever en- 
tertained in this country. In New York, the Courts seem to 
admit that a carrier may, by special contract, limit his liabili- 
ty, but they appear to think that the special contract must not 
be of a particular kind, viz: must not be of the kind which 
may be inferred from a notice to the public, given by the car- 
rier, and seen by the bailor, to the effect that the carrier will 
not be liable, except on certain conditions. Hollister vs. 
Nowlen, Ang. Car. App.18;19 Wend.,234. Cole vs. Good- 
wyn, Id. 33; 19 Wend. 251. See however, Gould and others 
vs. Hill. 2 Hill, 623. 

[1.] In my opinion, a carrier may, by special contract, lim- 
it his liability. And this opinion, I feel sure, is adverse to 
nothing contained in the judgment in Fish vs. Chapman 
§ Ross, 2 Kelly, 349. 

I think, therefore, that the Court below committed no error 
in telling the jury that a carrier might limit his liability. 

Say then, that a carrier may limit his liability by a special 
contract; may the contract, by which he would do this, 
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be an implied one? or must it be, in every case, an express 
one? 

In the aforesaid case of Gibbon vs. Paynton, 4 Burr., the 
contract was an implied one. So it was in the other cases, 
above mentioned viz: Harris vs. Parkwood, Nicholson vs. 
Willan, Riley vs. Horne, and Lowe vs. Booth. 

In these cases the carrier gave public notice, that he would 
not be liable for lost goods, except on conditions; and this 
notice was brought home to the bailor. Now, an agreement 
can be made out of such facts as these, only by implication. 

There are a great number of English cases analogous to 
these. None of them, however, that I have noticed, is older 
than Gibbon vs. Paynton. I refer to but one, Wyld vs. Pick- 

Jord, 8 Mees. and Wels., 442. 

It is true, that in some of these cases, the Court say that, 
what is to be implied from the state of facts, viz: a public 
notice of terms by the carrier, knowledge of that notice 
brought home to the bailor, and disregard of the terms by the 
bailor, is a fraud in the bailor on the carrier. But in every 
case, their decision is that, this state of facts constitutes 
a good defence for the carrier; and, practically, it can make 
no difference, whether what is implied from the state of facts 
be called a fraud, or called a contract. 

Section 551, in Story on Bailments, is as follows: 

“In respect to special contracts, they may be divided into 
two classes; first: such as are express; secondly: such as 
are implied. The latter class are the most frequent in cases 
of the carriage of goods, of goods on land. Special contracts 
sometimes arise from the particular dealing between the par- 
ties, either generally, as in the given case ; sometimes from 
the general course of trade or business ; and sometimes, and 
most usually, from the public advertisements and notices, 
given by carriers, stating the limits of their responsibility.” 
And see § 557. 

Indeed, if it be true, that carriers may, by contract, limit 
their liability, it would seem to follow, that it must be true 
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that they may do so by an implied, as well as by an express, 
contract. When the law says that, a person may make con- 
tracts, it thereby says that he: may make contracts in some 
mode. In what mode, then? In that mode in which other 
persons make contracts, Other persons than carriers may 
make contracts by implication, as well as by expression: 
Therefore, so may carriers, 

The conclusion, then, to be drawn from these premises, 
would seem to be, that a carrier may limit his lability, not 
only by express contract, but also by acts from which a con- 
tract will be implied: as a public notice, known to the party 
for whom he carries, 

It appears, however, that the New York Courts, and such 
other Courts as follow their lead, have recently held that, al- 
though a carrier may limit his liability by such a notice, he 
can do so only to a certain extent; that, although he may 
rightfully say, for example, “that he will not be responsible 
for goods above the value of a certain sum, unless they are 
entered as such, and paid for accordingly ;” yet, he cannot 
rightfully say, that “all baggage” will be at the “risk of the 
owner.” 2 Green Ev. § 215, and cases cited. 

I cannot find any authority for this distinction. It seems 
to me to be wholly arbitrary. The English Courts have, at 
this time, authority for the distinction—Acts of Parliament, 
Jing. on Car. §§ 255. 256, 2bbott on Ship. 260. But until 
those Acts of Parliament, the English Courts knew nothing 
of any such distinction. . The New York Courts had no such 
Acts. 

It is true that these Courts say that, “ public policy’ re- 
quires that some bounds should be put to these notices. 
But can public policy make a law? and if it could, is it giv- 
en to Courts to declare what is, or is not public policy? Es- 
pecially, is it given to Courts to declare that public policy al- 
lows these notices to go to a certain line, and not an inch be- 
yond? 

[2.] I think, therefore, that a carrier may limit his liability, 
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not only by an express contract, but also by acts from which 
a contract is to be implied, such as public notice, known to 
the person for whom he carries, that he wil! not be answer- 
able for the loss of goods committed to him, except on com- 
pliance with certain terms, 

Any other acts or facts from which such a contract is to be 
implied, must stand on the same footing with this of notice, 
The things from which it is possible to imply a contract, may 
be indefinitely numerous. One of the most common of those 
things is usage. There is a usage by which the parties lia- 
ble on bills of exchange and promissory notes payable other- 
wise than on demand, are entitled to days of grace. From 
this usage a contract is now implied, in every instance, that 
such parties shall have such days of grace. 

Usage then, may be a thing from which a contract may be 
implied, And it may be a thing from which the contract by 
which a carrier limits his liability may be implied. In the 
case of Gibbon vs. Paynton, 4 Burr. 2,298, there was both a 
carrier’s notice, and a usage. It was shown that there was a 
usage, by which the price for which money was carried be- 
tween Birmingham and London was not the common price 
of other goods, and the decision of the Court is put as much 
upon the usage as upon the notice. 

And see Hyde vs. Trent §& Mersey, Nav. Co. 5 T. R. 389 ; 
Garside vs. same, 4 T.R. 581; sng. on Car. § 106, 179, 
301, 355. 

In the present case, there was evidence to show that, for 
some five years before the time when the cotton was shipped, 
there had existed a usage by which the master of steamboats 
plying on the Chattahoochee, gave bills of lading contain- 
ing the exemption of losses by fire, and evidence to show 
that this usage was generally known in Columbus, and tend- 
ing to show that it was known to Harper, who, as agent of 
the owners of the cotton, shipped the cotton. 

Doubtless a usage cannot so establish itself in the course 
of five years, as the usage of days of grace is established; 
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that is, so establish itself as to reguire the presumption, that 
all persons contract in reference to it; but still, it is possible 
that a usage may, in the course of as few as five years, so 
establish itself, as to be some evidence in favor of that pre- 
sumption. 

The usage then, shown in the present case, was not suffi- 
ciently established to reguire the presumption that the parties 
contracted in reference to it. 

Besides there were other facts in the case which, as the 
owners of the cotton insist, weakened, if they did not neu- 
tralize, the whole effect of this fact of usage. 

The owners of the cotton say, among other things, that the 
contract between the parties was in writing, and that it was 
couched in such terms as to show that the carriers were not 
to be exempt from liability for losses by fire. Of which more 
presently. 

[3.] The most to be said in favor of this usage as a fact 
from which a contract was to be implied, by which the 
carriers exempted themselves from liability to answer for 
losses by fire, is, that it was a fact furnishing some evidence 
to authorize the implication; how much, was a question for 
the jury; a question to be determined by a comparison of 
the facts of usage, with all the other facts in the case. 

All of which considered, I think that the following part of 
the charge of the Court would have been so near right that 
it could not have misled, if the word “may” had been in the 
place of the word “will,” viz: “If the proof shows that it 
was the custom of the boat owners on the Chattahoochee 
river to give bills of lading exempting them from the dama- 
ges of fire; that this custom was certain, well established and 
known to Col. Harper, and that he directed Crichton to 
make out a bill of lading and deliver the same to Harper & 
Holmes, upon the arrival of the boat, and that such a bill of 
lading was made out, then you will” [may] “infer an agree- 
ment of exemption from the damages of fire.” 

True, there might, with propriety, have been some expla- 
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nation, as to what it is that makes a usage, “certain,” > «well 
established,” and also an addition, that if the other facts in 
the case, including the receipt and the order, were such as to 
satisfy the jury that the parties did not contract in reference 
to the usage, then, that the carriers were liable notwithstand- 
ing the usage. 

However, the owners of the cotton say, that the contract 
between them and the carriers was in writing, and _there- 
fore, that neither the evidence about usage, nor any of the 
other parol evidence as to what was the contract, was ad- 
missible, 

Are they right in this? The only writings in the case 
were the writings signed by Col. Harper, and that signed by 
Chas. Crichton, the clerk of the boat. These were as fol- 
lows: . 


“CotumBus, Dec. 28th, 1853. 

Cap’t Berry will please call at Mrs. Boykin’s landing and 
take 100 bales, with or without mark, and deliver to Harper 
& Holmes, Apa., by whom the freight will be paid, 

And oblige, 
W. H. HARPER.” 


“Steamer Franklin received at Mrs. Boykin’s landing 134 
bales cotton ; order from W. H. Harper, Columbus, says 100 
bales, but we concluded as you had 134 bales on the bank, 
that you wanted it all to go. The above is consigned to 
Messrs. Harper & Holmes, Apa. 

Steamer Franklin, December 26th, 1853, 

CHAS. CRICHTON, Clerk.” 


Was it the necessary import of these writings, that the boat 
was to carry the cotton without exemption from the carrier’s 
liability for losses by fire? If it was, parol evidence to show 
that the boat was to,carry the cotton exempt from that liabili- 
ty for such losses, would not be admissible, for, in that case, 
to vary orcontradict the writings, could be itsonly effect. If it 
was not, such parol evidence would be admissible; for to vary, 
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in that case, or contradict the writings, might not be its effect, 
- The evidence might consist with them. 

Now, it was not the necessary im»ort of the writings, that 
the boat was to carry the cotton exempt from the carrier’s 
liability for losses by fire; for it was not their necessary 
import that the boat was to carry the cotton at all. 
Nothing is said in them, expressly or by necessary im- 
plication, about carrying the cotton from one_ point 
to another, and therefore nothing about the terms of. carry- 
ing it. 

Such parol evidence, therefore was admissible, 

Still, as an undertaking on the*part of the boat to carry the 
cotton subject to the carrier’s liability for losses by fire, was 
the rational import of the writings; a jury would be author- 
ized and required to look with suspicion on parol evidence- 
going to show that such was not their import, but that their 
import was the opposite; would be justified in yielding to 
such evidence, only when it was of the most satisfactory na- 
ture. See Green. Ev. §§ 286, 288, 277, 296. 

But even if these writings had been the precise equivalent 
of an ordinary bill of lading, it is far from clear that parol 
evidence would not have been admissible to vary them. See 
forward 

Bates vs. Todd, 1 Moo. and R. 106. Berkley vs. Watt- 
ing 7 Adol. Ellis. 29. Howard vs. Tucker 1 B. and Ad. 
Ang. on Car. § 231. 

I think, therefore, that it was the right of the parties on the 
one side, to introduce parol or other evidence to show that 
these writings, whether taken jointly or separately, did not 
contain an undertaking to carry and deliver, did. not 
amount to a contract of carriage; and the right of the parties 
on the other side, to introduce parol or other evidence to 
show that the writings did. 

Was the parol evidence that was admitted, such as was 
admissible for this purpose? 

I think it was. It was all pertinent. 
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In order to determine whether the parties intended that the 
contract of carriage was to be what was contained in these 
writings one or both, or was to be something into which an 
exception of losses by fire, would enter, it was necessary to 
know the mind of each party. It was therefore necessary to 
know the mind of the carriers, or of their agent, the master, 

For the purpose of showing this, if for nothing else, the 
evidence of Crichton, objected to, was admissible. It is true 
that what was the mind of the carrier would be of no effect, 
unless knowledge of it, some how, got to the owners of the 
cotton. The burden was on them to show that what their 
understanding of what the contract was, did get to the own- 
ers of the cotton. 

I think, therefore, that the Court below was right in ad- 
mitting Crichton’s evidence that was objected to, and all the 
evidence in relation to usage. 

But I think, too, that the Court went too farin charg- 
ing the jury as follows: “That if the proof showed that 
Harper gave the instructions to Crichton to leave the memo- 
randum to show the number of bales taken, that then that 
paper is a mere memorandum, and is not a bill of lading— 
contains no contract, and is no evidence of a contract, and 
proves nothing.” 

To have told the jury that if Harper did this, it might 
authorize them to presume that the parties did not intend the 
“paper” to contain the contract, would, I think have been go- 
ing far enough. And even this, if it had been given to the 
jury, ought to have been accompanied with the caution to 
look to all the evidence, and see whether there was anything 
in it to prevent the presumption from arising, or to rebut it if 
it had arisen. 

The last point which the owners of the cotton make, is 
this: they say, that, admitting that the contract was that the 
carriers were not to be liable for losses by fire, and that such 
a contract is valid,—yet, that the carriers did not receive the 
cotton under the contract. The argument by which they 
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come to this conclusion may be thus stated: The contract, 
if made, was that the carriers were to take one hundred bales 
of cotton or less, and were not to take more than one hund- 
1ed bales; the carriers took more than one hundred bales, 
therefore they violated the contract; but if they violated the 
contract, they could derive no right. from the contract, and 
therefore, they could derive no right to carry the cotton, or 
any part of it, from the contract.” 

This I think, is a good argument, if it states the contract 
correctly. If the contract was, that the carriers were to take 
one hundred bales or less, and were not to take more than 
one hundred bales, then it is plain to me, that the legal effect 
of the contract was, that if the carriers took more than one 
hundred, they thereby forfeit their right to take one hundred 
or any lessnumber. If this was the contract, it was, I think, 
the same in effect, as it would have been, if it had been in 
this form: “The carriers are to take one hundred bales or 
less, but if they take more, they do so on pain of losing their 
right to take any of the bales.” 

The Court below should, therefore, as I think, have told 
the jury that if the contract was, that the carriers were to 
take one hundred bales of cotton or less, and were not to 
take more than one hundred; then if the carriers took more 
than one hundred, they violated the contract, and therefore 
derived no right under the contract to carry any part of the 
cotton, and consequently that they could not set up the con- 
tract as a defence to the suit. 

But the carriers meet this argument, with a counter argu- 
ment, one which may be thus étated: “The contract was, 
that the carriers were to take one hundred bales of cotton or 
less, in any event, and therefore, if they took more, the taking 
of the excess was no forfeiture of their right to take one hun- 
dred or less, but was an independent matter.” 

This argument is, I think, a good answer to the other, if it 
he true, that the contract was as it states it to have been; end 


so I think the Court shouid have told the jury. 
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The question whether the contract was, as claimed by the 
one side, or as claimed by the other, was a question for the 
jury. 

Supposing that the jury had been charged on this point, so 
as to meet these views, and that they had found that the 
contract was as it was claimed to be by the plaintift, would 
the jury have been authorized, (the form of the action con- 
sidered,) to return a verdict for the plaintiff, for the value of 
the cotton ? 

I think they would. It is true that, in the case supposed, 
the carriers would not be acting under any contract with the 
owners of the cotton, and therefore the liability of the car- 
riers would not be a liability to be reached by an action in 
form ex contractu, (the form of this action,) but would be a 
liability to be reached by action in form ex delicto ; yet as 
the difference between that which would be the proper action, 
ex delicto, for the case, and the present action, must be a dif- 
ference of mere form, the present action may, I think, be 
converted into that, at any time, under the amendment Act 
of 1854. 

The Judiciary Act of 1799, looks entirely to substance in 
pleading and not at all to form. 

The common law itself permits parties, in a considerable 
number of cases, to waive a trespass, and sue in implied as- 
sumpsit. 

Why might not the shippers, in the case supposed, waive 
the last, and sue in assumpsit on the common law liability of 
the carrier ? 

It follows, of course, that I think that the form of the ac- 
tion was no obstacle toa recovery being had by the plaintitl 
in respect to all of the bales of cotton over one hundred. 


Judgment reversed. 


Lumpkin, J. coneurred. 
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McDona_p, J. dissenting. 

This was an action against a common carrier. By the 
common law, carriers receiving goods for transportation are 
responsible, at all events, for every injury arising in any other 
way than by the act of God, or of public,enemies. It is un- 
necessary for me to consider whether acommon carrier may 
not restrict his common law liability to a certain extent, by 
special agreement, There is no disagreement in this case on 
that point, among the members of the court; nor, perhaps, is 
it necessary for me to discuss, whether such special agreement 
can be proven by circumstances or usage, as the evidence in 
this case establishes no usage on the Chattahoochee river, 
which mitigates the rigor of the common law liability. It 
establishes that bills of lading, when given, contain an “ex- 
emption from the damages of fire.’ Ifa shipment be made 
and no bill of lading is given, the carrier is subject to the 
common law liability. The usage proven, that bills of lading 
are thus given, is evidence that without bills of lading, con- 
taining this clause of exemption, the carrier is subject to the 
common law liability. I am not to be considered as admit- 
ting that such a custom is admissible in evidence to vacate a 
tule of law. The usage of trade is admissible in evidence to 
prove where and how the goods transported areto be deliver- 
ed, merely toshow at what time the liability of the carrier 
ceases; or that boats in descending rivers call at various 
landings for cotton, &c. &c. Such usages enter into the con- 
tract, not to change the rule of the common law; but to show 
for instance, ifa boat were struck by lightning while at a 
landing to take in cotton, that it was lawful and according 
to contract, that the carrier should stop there; and that the 
principle, that although the injury happened by the act of 
God, it would not have happened if he had not stopped in 
breach of his contract, should not apply to him. 

It was in testimony that Col. Harper was the agent of the 
plaintiffs, and contracted with the defendants to carry one 
hundred bales of cotton from Mrs. Boykin’s landing on the 
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Chattahoochee, and deliver them to Harper & Holmes, at Ap- 
palachicola. Charles Crichton testified that he proposed to 
give him a bill of lading for the one hundred bales of cotton, 
Harper said he did not then want the bill of lading, for he did 
not know that the hundred bales of cotton were at the land- 
ing, and directed the witness to make outa bill of lading, af- 
ter the cotton was on board, and to deliver it to Harper 
& Holmes, at Appalachicola, Col. Harper, in his evidence, 
does not contradict Crichton’s testimony in regard to the bill 
of lading, but he has no recollection of it. It stands as prov- 
en, therefore, that a bill of lading was to have been given. 
The evidence of the usage in regard to the contents of 
bills of lading comes in appropriately, to prove the contract 
between the parties, for the uniform usage to insert, in bills 
of lading, a clause exempting the carrier from losses sustain- 
ed by fire, establishes the proposition that whenever a contract 
for the transportation of cotton onthe Chattahoochee river was 
entered into, and it was agreed that a bill of lading should be 
given, without further specification, it must be intended a 
bill of lading in the usual form ; for it must have been so ex- 
pected by the carrier, and it must have been known by the 
shippers that he did so expect. In respect to the hundred 
bales of cotton, therefore, agreed to be shipped, and for which 
a bill of lading was to be made out, after the cotton was tak- 
en on board of the boat, and delivered to Harper & Holmes, 
at Appalachicola, the evidence of the usage in giving bills of 
lading and their contents, wasadmissible to prove the contract 
between the parties, 

In respect to the remaining bales of cotton taken on board 
the boat by the carrier, beyond the*hundred bales, he took 
them without contract, and on the common law responsibili- 
ty, which attaches to his calling. There was no special con- 
tract respecting them. The writing left by the clerk amounts 
to nothing but a mere statement to Mrs. Boykin that they had 
taken thirty-four bales of cotton more than by the contract 
they were authorized to take. The writing states that they 
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had an order for one hundred bales, and proceeds to say: “but 
we concluded as you had 134 bales on the bank, that you 
wanted all to go.” They came to the conclusion without the 
assent of Mrs. Boykin or her agent, The testimony says 
that they took them “by the consent of Mrs. Boykin’s over- 
seer.” An overseer has not, as such, any general authority to 
ship his employer’s cotton; and his consent, therefore, amoun- 
ted to nothing, without proof of special authority, or that he 
had made such contracts which had been subsequently sanc- 
tioned by the employer. Col. Harper, the acknowledged 
shipping agent, testified that “he did not, and would not have 
consented for defendants to take more than one hundred 
bales; that he would not ship more than that number by any 
one boat.” The defendants took the excess of cotton over the 
hundred bales, without contract or authority from the plain- 
tiffs, and were therefore, according to the common law, liable 
for the destruction of them by fire. The custom under which 
the defendants seek to protect themselves, does not go to the 
extent of proving, that when no bill of lading was given or 
contracted to be given, the carrier was subject to no greater 
liability than when a bill of lading, with the exemption clause 
therein, was given. It proves the contrary. The billof lading 
executed and filed, to be delivered to the consignee in Appa- 
lachicola, which was destroyed with the boat, not having 
been made out in conformity with the contract, nor accepted 
by the plaintiffs, was not binding on them—whether the de- 
fendants are liable for the hundred bales, depends on the sim- 
ple question, whether by the taking of this extra quantity of 
cotton on board the boat, the risk of burning was increased, 
If it was, the defendants are liable for the entire quantity of 
cotton shipped. I think that the law of this branch of the case 
is as I have presented it here, and that it ought to have been 
so submitted to consideration of the Jury, and so far as the 
judgment of the Court does not conform thereto, I dissent 


from it. 
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No. 105.—Tuomas Morais, & Wire, plaintiffs in error, vs, 
Wittiam B. Sroxes, adm’r, cum testamento, defendant 
in error. 


(1.] The sayings of a principal legatee under a will, though not a party to the 
record—admissible in evidence, so as to affect his own interest only. 


(2.] Any acts or declarations in connection with these acts, by the principal leg- 
atee, who procures the will under which he claims to be written, may be giv- 
en in evidence as a part of the res gestae. 


A will may be established in part, and rejected in part; good as to some par 
ties, and bad as to others. 


{3.] It is not competent to testify to the mere verbal statements of a party, un- 
less the witness is certain as to the person from whom he heard them. 


[4.] It is allowable to repeat an entire conversation, which occurred between 
the witness and a party, which consisted, amongst otherthings, of distinct char- 
ges made by the witness, and which were silently acquiesced in, or answer- 
ed and justified. 


[5.] In charging the jury as to the standard or measure of testamentary capacity 
it is not error in the Court to instruct them: ‘That, be the testator wise or 
unwise, yet he is capable of willing his property, unless totally deprived of 
reason.” Nor is it wrong, in explaining the extent ofthe influence necessary 
to destroy a will, to tell the jury that it must amount to “fear and force.” 


{6.] It is error in the Court, without qualification or explanation, to charge the 
the jury that “if by acts of kindness, a guardian procures his ward to make a 
will in his favor, that will not vitiate it. That if he provided his ward with 
horses, money, jewelry and fine clothes, with a view to procure the testator 
to make a will in his favor, that will not amount to such undue influence, as 
to vacate the will.” 


Caveat to will, from Muscogee Superior Court. Tried be- 
fore Judge Worrill, at November Term, 1856. 

The questions in this case arose upon the admission to 
probate in solemn form of law, of a paper purporting to be the 
last will and testament of Pearce A. Philips, deceased, who 
departed this life a minor about eighteen or nineteen years of 
age. 

The following is a copy of the will, viz: 

State or Georgia. In the name of Gop, amen! 

I, Pearce A. Philips, being weak of body and in feeble health 
but of sound and disposing mind and memory, and being 
desirous of making a disposition of my property, do make 
this my last will and testament: 
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ist. Having resigned my soul to God, I desire to be bur- 
ried by the side of my beloved mother in the graveyard of the 
City of Columbus, and that her grave and mine should be 
suitably enclosed, anda tomb stone should be placed over 
each, and the expense be paid out of the money arising from 
negro hire. 

2d. As I have received money and property from my 
guardian, John L, Lewis, for which he has no receipt, it is 
my will and desire that my executors do allow him a credit 
for ten thousand dollars, without requiring any vouchers 
from him, and also, that they allow him credit for his account 
for any money paid out for clothes, board, education and 
traveling expenses, horses and other things for me, on his 
making affidavit to the same, and also to give him credit for 
any receipts he may have of mine, which have not already 
been exhibited and allowed by the Court, and to allow him 
commissions on all, as if the same had been passed by the 
Court of Ordinary. And I do hereby request and appoint my 
said guardian John L, Lewis, to settle with Dr. James M. Ly- 
on for negroes left me by my father, and desire my executors 
to give the proper receipts to Dr. Lyon according to the set- 
tlement so made by the said Lewis. 

3d. I give and bequeath to my friend, and uncle William 
L. Wynn, as trustee, the following negroes, Simeon, a man, 
and Milly and their six children, and Major, Bob, Keziah, 
John, Ann, Phillis, Catherine, Ritt and Minerva, which are to 
be taken possession of as soon as convenient, and controlled 
and managed by him for the use and benefit of my sister Leo- 
nora Phoebe Lyon, until she shall marry or come of age, 
and when either event should happen, she isto have the pos- 
session of them if she desires it, and to have and toenjoy the 
use and hire of them for support, and to spend as she thinks 
proper for her benefit, and the support and benefit of her chil- 
dren, if she have any, and at her death the said are to be di- 
vided among her children equally share and share alike, and 
should my said sister die without leaving issue living at the 
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time ofher death, my will and desire is that said negroes and 
their increase be equally divided between my aunt Margaret 
Phillips and my uncles on my mother’s side. 

4th. My will and desfre is, that my friend William L. 
Wynn, should act as trustee for my sister, and that he should 
manage the property while in his possession, and appropriate 
the proceeds according to his best judgment and discretion 
for the benefit of my sister, and if he refuse, die, or fail to act 
from any cause, then I desire and appoint my uncle Dr. Ja- 
cob A. Lewis, to act in his place under the same trusts and 
with the same powers and authority, and I do not desire the 
property given to my sister to be in possession or under the 
managemeut of any other person, unless both trustees above 
named die, refuse or fail to act, and in that event I desire the 
Court of Ordinary of Muscogee county to appoint some per- 
son of kin to my said sister on her mother’s side to act as 
trustee. 

5th. I give and bequeath to my little Cousin, William 
Smith Lewis, a negro woman named Mary. 

6th. I give and bequeath to my littlecousin, John L, Lew- 
is, son of John L. Lewis, the lot ofland in the “Cherokee pur- 
chase” drawn by the orphans of Isaac Phillips, and now be- 
longs to me. 

7th. I give and beqeath to my friend Robert A. Smith, my 
riding horse,saddle and bridle. 

8th. I give and bequeath to my uncle Jacob A, Lewis, for 
his great kindness, care and medical attention to me for years 
past, my buggy and harness and a negro man named Clark, 
a boy named Byron, and the proceeds of Riley if sold, and if 
not sold, Riley himself. 

9th. Itis my will and desire that my executor do confirm 
a sale, by making titles to her trustees, I have made to my 
aunt Martha C. Lewis, of a negro girl about nine or ten 
years old, named Jane, for the sum of four hundred and 
twenty-five dollars, paid me by her at the time of signing 
this will. 
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10th. It is my will and desire that the balance of my prop- 
erty, both real and personal, and rights and credits be and re- 
main in the possession of my uncle John L, Lewis, for his 
own use and benefit until the death of grand-father and 
grand-mother Lewis, and after their death that the same be 
divided equally between my aunt Margaret Phillips,and my 
maternal uncles. And lastly, I appoint William L, Wynn, 
and Noland R. Lewis, executors of this my last will and 
testament. In testimony whereof, I havehereto set my hand 
and seal, this 18th day of January 1844. 
In the presence of PEARCE A. PHILLIPS, [Z. S.] 

Joseruus Ecuots, 

AnseEL L, Warkins, 

SEABORN JONES, 


To the admission of this paper to probate and record, Thom- 
as Morris, and Leonora P. Morris his wife, who was the ma- 
ternal sister of deceased, and his sole heir at law, filed their 
caveat on the following grounds to-wit : 

1st. Because said Pearce A. Phillips never published and 
declared said paper as his last will and testament. 

2d. Because, if deceased ever did publish and declare the 
same as his will, he did not do the same voluntarily, but it 
was done under the undue and improper influence of John 
L. Lewis. 

3d. Because, if deceased ever did declare said paper to be 
his last will, the same was procured to be done by the fraud, 
and undue influence of John L. Lewis and P. A. Lewis, and 
was not his voluntary act and deed. 

4th. Because said Pearce A,, at the time of the execution 
of said instrument, was of unsound mind and memory, and 
incapable of making a will disposing of his property. 

5th. Because said Philips, at the time of making said will 
was a minor. 

6th. Said pretended will is void and fraudulent, because 
more than half of his estate was bequeathed to John L. Lew- 


- 
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is, his guardian, and the executors, therein named, directed 
not to require said guardian to account for the same. 

7th. Because said John L. Lewis, the guardian of said 
Philips procured ‘said will to be made, in order to protect 
himself and his securities on his guardian bond, from their 
liability, for the estate of said Philips in his hands. 

Sth. Because said John L. Lewis fraudulently and deceit- 
fully persuaded said Pearce A. Philips to make said will, un- 
der the impression and belief made upon his mind, that his 
estate would be inherited by his relatives on his father’s side, 
unless said will was made; when in fact, it was the wish of 
said Pearce A. to give a large portion of his estate, if not all, 
to his sister, Leonora P., and at the time believed that the lar- 
ger portion thereof, was secured to his said sister, when, in 
fact, it had, by the fraudulent and deceitful representations 
and practices of said John L. been given to himself. 

There was an appeal, by consent, from the Ordinary, to the 


Superior Court, of Muscogee County, and upon the trial the 
following testimony was introduced : 


For Propounders. 

Col. Seaborn Jones, sworn, says that Col. John L. Lewis 
called on him, and stated that Pearce A. Philips wished him 
to write a will for him. That, a short time thereafter, said 
Philips called on him, or he called on Philips, and Philips 
gave him instructions to write a will. That, under these in- 
structions, he wrote the will in question, That, in company 
with Josephus Echols, he took the will and went to the house 
of said John L. Lewis, where Philips was living, who was 
then in bad health ; that, there said Philips signed said will 
in presence of witness, and Josephus Echols, and Ansel L. 
Watkins, who subscribed in the presence of testator and of 
each other. Testator was of sound mind. John L. Lewis 
was a man of good sense, and I think able to exercise influ- 
ence over the people in the county, because he was elected to 
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the Legislature several times; was kind and obliging to eve- 





ry one. 
Josephus Echols, sworn, says that he went with Col. Jones 


to witness the will. Testator was in feeble health; about 18 
or 19 years of age. Some parts of the will were read to him; 
he seemed to understand it; was of sound mind; and signed 
the will in the presence of the subscribing witnesses, and they 
in his presence, and in the presence of each other. Lewis 
was a man of shrewdness and popularity, and exercised in- 
fluence over those around him. 

Ansel L. Watkins, examined by commission, deposed that 
he saw testator sign the will, and that he signed it in pres- 
ence of testator and the other witnesses, who likewise sub- 
scribed in presence of testator and witness, Testator was of 
sound mind and memory. The will was made in the house 
of Lewis, and witness was called on by Lewis to witness the 

* will. He lived a near neighbor to Lewis. Testator lived 
about a week after making the will; he had been sick some 
time. 

Propounders then read to the jury an order from the min- 
utes of the March Term, 1844, of the Court of Ordinary of 
Muscogee county, admitting said will to probate, in common 
form, and ordering it to be recorded. 

William Wynn, examined by commission proved, that he 
never aeard testator speak of the disposition of his property 
after making his will. Testator came to him before making 
it, and asked him to be executor and trustee for his sister— 
now Mrs. Morris—and stated he should leave her some 16 or 
17 negroes ; that that was as much as he wished her to have, 
and if she could not do on that and her own, she could not 
do on more; that he would prefer his uncle Langdon and 
grand-father to have the balance, as they had been harrassed 

in business, and had always been kind to him. John Butler, 
the husband of Leonora, received for her all the negroes left 
her by said will. Testator was as capable of making a will 
as any young man of his age; don’t think he was in a state 














































Se 


SUPREME COURT OF seinieaiicnnaal 


; - Morris sand V Wife v vs. - Stokes, adm'r. 


to be the subject of undue influence, John L. ‘Lewis did, 
and could not have had influence over him, and witness feels 
certain Lewis did not cause him, by any undue influence, to 
execute said will. Lewis was kind and affectionate to testa- 
tor, and testator manifested great feeling for Lewis. Witness 
was nominated one of the executors, and trustee for Leonora, 
Testator was 18 or 19; thinks he made his will shortly after 
the conversation above refered to, and died two or three 
months after. Testator wasthen under the impression that he 
was worth between twenty and thirty thousand dollars. He 
owned sixteen or seventeen negroes, and if other property, it 
was in money or notes, in the hands of John L. Lewis, his 
guardian. John L, Lewis was his guardian. 

Jacob G. Lewis, proved that he knew Butler, the first hus- 
band of Mrs. Morris, They married in the State of Alabama, 
the 6th of August, 1846, and all the property given in the will 
o her was delivered to Butler and his wife. The property 
was not all in Alabama; some was in the State of Louisiana, 
which Butler sold to Jacob Lewis; the names of the negroes 
Butler received were, Major, John, Bob, Simeon, Milly and 
six children, Kizy, Ann, Phillis, Minerva, Betty, Catharine ; 
a part of which he sold, and a part he left in possession of 
his wife. Butler and wife were divorced in October, 1851, 
and Thomas Morris and Mrs. Butler were married the 11th 
July, 1853. Morris received Major, John, Kizzy, Phillis, 
Minerva, Betty and Catherine. Butler sold Simeon, Milly 
and six children, Bob and Ann died. Mrs. Morris was 23 
years of age 26th June, 1854. Knows that testator did not 
have the utmost confidence in John L. Lewis. His relations 
could not exercise much influence over him ; he was firm in 
his positions, 

Mary B. Duncan, examined by commission, deposed, that 
testator was an intelligent youth of his age; about 19 years 
old; capable of transacting ordinary business. Mrs. Morris 
is the half sister of testator. She was first married in 1846. 
Married Morris in 1852. Knew of Butler and wife receiving 
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about sixteen negroes under the will, in 1847. John L. 
Lewis was guardian for testator. 
Here the evidence for propounders closed. 


. Evidence for Caveators. 

Caveators first offered in evidence the following orders and 
proceedings of the Court of Ordinary, touching said paper. 

March Term, 1844.. The Court met pursuant to adjourn- 
ment; present their Honors, George W. Ross, John M. Be- 
thune, Josephus Echols, Kenith McKenzie, Justices, March 
4th, 1844, 

The last will and testament of Pearce A. Philips, deceased, 
having been duly proven, at this regular Term, in open Court, 
upon the oaths of Josephus Echols, Ansel L. Watkins and 
Seaborn Jones; it is ordered that the same be admitted to 
record, 

Thursday, December 9th, 1852. Cvuurt of Ordinary opened 
according to adjournment. John Johnson, Ordinary, pre- 
siding. 

Whereas, Thomas Morris having applied for letters of ad- 
ministration on the estate of Pearce A. Philips, late of Mus- 
cogee county, deceased, and notice of said application having 
been given in terms of the law, and it appearing that there is 
on file, in the office of Ordinary of said county, a paper pur- 
porting to be the last will and testament of said Pearce A, 
Philips, deceased, which was proven in open Court, at March 
Term, 1844, and ordered to be recorded, upon which no let- 
ters testamentary have been applied for, and no executors 
qualified, nor administration granted, and the said Thomas 
Morris having withdrawn his application, and William B. 
Stokes having applied for letters of administration on said 
estate, on motion, it is ordered that, said William B, Stokes 
be, and he is hereby appointed administrator, with the will 
annexed, of the estate of the said Pearce A. Philips, deceased, 
and the said William B. Stokes, having given bond in the 
sum of twenty-five thousand dollars, with Thomas Morris, 
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William M. Lee and Lewis M. Durr, as securities, which 
bond is accepted and approved by the Court, it is therefore 
further ordered that letters of administration, with the will 
annexed as aforesaid, do issue to said Stokes. 

They next offered in evidence, the Act of the Legislature 
of the State of Alabama, divorcing Butler and wife. 


Wiley Williams, sworn, proved that he had been appoin- 
ted the attorney in fact, by William B. Stokes, the propoun- 
der, who had gone to Texas. That, on the 22d of May, 
1855, Morris offered to return to him, as said attorney, cer- 
tain negroes, named in a writing shown to witness; he de- 
clined to receive them. The negroes were not produced. He 
did not require it, and would not have received them if they 
had been. 

Caveators then introduced and read in evidence, the bond 
of John L. Lewis, as guardian of deceased, in the penal sum 
of forty thousand dollars, and copies of his returns as guar- 
dian, from 1838 to 1840, showing in his hands about the sum 
of $25,000. 

W. B. Pryor, swore that he knew testator; he was 16 or 
18 years of age, and was a nephew of John L. Lewis. Lew- 
is mentioned to him that, he desired him to write a will for 
testator, and would bring him to my office; that evening 
Lewis and testator came to witness’ office. Lewis stated 
over the way which testator wished to dispose of his proper- 
ty, and Philips said it was right. Philips was diseased at 
the time he wrote a will, as directed by Lewis ; did not think 
Philips would live long; he was pale and weak. John L. 
Lewis was a keen, shrewd, managing man. 

Thomas 4. Brannon, sworn, says that deceased lived 
with his uncle, John L. Lewis, who was his guardian; his 
capacity was below ordinary; his uncle indulged him more 
than most boys; his health was very bad. Lewis wasa keen 
shrewd, managing man. 

James M. Lyon, examined by commission, deposed that, 
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he married the mother of deceased. Testator died in 1844, 
leaving only a half sister, Leonora Lyon, now Mrs. Morris; 
he was born in 1829 or 1828, and died at the house of John 
L, Lewis, who was his guardian, and had his property. 

To the following answer of witness, being read, propoun- 
ders objected, viz: 

“T think it was he, (John L. Lewis) told me he had ap- 
plied to the Chancery side of the Court for an order to sell the 
property of testator. I replied, that the Court could not or 
would not give such an order, as testator’s farther had willed 
the property to be kept together on the land, to cultivate it, for 
the benefit of his children. To which Lewis replied, I have 
consulted with Judge Shorter and Tom Foster, both of whom 
say, that if I prove it will be to the interest of the ward or mi- 
nor to turn the property into money, the Court will make the 
decree; that a Chancery Court can do anything. He said he 
had given Foster fifty dollars to get the decree for him. Ido 
not recollect that he said he had employed Shorter; my im- 
pression is, he did not.” 

The Court sustained the objection, ruled out the answer, 
and caveators excepted. 

Propounders objected to the reading of the following por- 
tion of the answer of the witness, viz: 

“Col. Lewis informed me that he had obtained the decree 
for selling the estate of his ward, and that it was to be sold 
in February, 1839, to the best of my recollection, and asked 
me to attend the sale, but it was not convenient for me to do 
80.” 

The Court sustained the objection, and caveators excepted. 

Same witness, (Zyon,) further deposed that after the fail- 
ure of Lewis, he sold testator a number of negroes, Lewis 
furnished him a horse and buggy; his mother and witness 
directed his schooling till 1839, when Lewis took him and 
put him to school. 

Propounders objected to the following answer of the wit- 
ness, 
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“T have stated before what the guardian did about the sale 
of the land, negroes, and other property of the estate ; he had 
them sold, or it was done at his instance; he told me so.” 

The Court sustained the objection, and excluded the an- 
swer, to which caveators excepted. 

Witness further deposed that testator told him that his un- 
cle Langdon got Col. Jones to write a will for him. That 
Col Jones had to write two, or three, or four wills, before he 
suited his uncle Langdon; to best of his recollection, three, 
This .conversation was the second or third day before the 
death of testator. The ostensible means used to acquire in- 
fluence over him, was the free use of money ; it was furnish- 
ed without stint; he had often heard testator say, after the 
death of his mother, how he intended to dispose of his pro- 
perty. He was unsound in body from infancy; had a dis- 
ease from both ears, which continued till his death. He 
often spoke of the disposal of his estate, and often stated to 
his mother that, after his death, she should have all his pro- 
perty for life, and that then it should go to his sister Le, Af- 
ter the death of his mother in February, 1843, he stated that 
he intended his mother to have all his property, but that 
now he would make Le. independent; that she should have 
all his estate. About first January, 1844, testator came to see 
me; was then a consumptive; it seemed to be his business 
to speak of his health, his sister and his estate. He said that, 
since his mother’s death, his sister Le. was his only heir; 
that if he had twice as much, she should have it all; that 
she should have every thing he had. 

Propounders objected to the following answer of the wit- 
ness: 

“Not long after this, Col. Lewis told me that Pearce was 
confined at his house, and wished to see me; not thinking 
of his being so low, I did not go that day. The next mor- 
ning Leonora came to my house and said that hér brother 
said he was very anxious to see me, and that if I did not 
go soon, he was sinking so fast, he would not be able to 
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say to me what he wished. I was much surprised to hear of 
his being so low; told her to return, and that I would come 
soon,” 

The Court sustained the objection, and caveators excepted. 

Witness further deposed, that he went; found him in bed, 
with no one present but his sister. She soon left, and de- 
ceased said, that since he had seen me, a great change had 
taken place in him. That his uncle Langdon had got Col. 
Jones to write a will for him, and that he had to write it 
three times before it would suit his uncle Langdon; Mrs, 
Lewis then stepped in, and he stopped ; she remained in the 
room till witness left, and testator said no more, and died on 
the third day thereafter. 

To the following portion of this witness’ answer, propoun- 
ders objected, viz: 

“Col. Lewis told deponent that Col. Jones had written it, 
and said that Col. Jones said that he could sustain it before 
any Court.” 

The Court sustained the objection and excluded the answer, 
and caveators excepted. 








To the following answer of this witness, propounders ob- 
jected, viz: 

At my office, on broadway, John L. Lewis visited me, and 
Pearce’s will was the subject of conversation. It is the only 
place that I can precisely locate a conversation at, although 
it was a continuance of a conversation on Broadway, at or 
near Fogle’s jewelry store, which was a continuation of a for- 
mer conversation. In the first conversation, I asked him if 
Pearce had made a will; he said he had, and told me of 
some of the bequests; to which I replied, you ought not to 
have had sucha will made, (being convinced from what 
Pearce had said to me that it was not his will, but his uncle 
Langdon’s ; that his uncle Langdon had got Col. Jones to 
write, for Pearce to sign as his will.) I said it wasunjust; if 
Pearce had been let alone, Le. would have heired his estate ; 
that he always said she should have it. He replied, “ she 
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will get enough any how.” Sometime after that, we met near 
Fogle’s jewelry store, or where it used to be, near where the 
old Insurance Bank house was, and he said, in relation to 
Pearce’s will, he consulted Judge Sturgis before it was writ- 
ten, who told him that if no will was written, the Philips 
family would heir the whole estate, (I think in this conversa- 
tion we went up into the room over the jewelry store, of 
which I have before spoken.) I told him I did not believe 
it, and thought the will could and ought to be broke. He re- 
plied that the connection between Pearce and Le., being on 
the mother’s side, would cut her off entirely, if the will was 
set aside. I said I believed the nearest kin would heir, and 
there could be no doubt ofa half-sister being nearer than 
uncles and aunts. About then, we parted, with some little 
excited feelings. On the next Saturday deponent had ap- 
pointed to leave for Mississippi. On Friday morning Col. 
Lewis visited me, at my room, on Broadway. After some 
little conversation, he renewed the former conversation about 
the will. I told him that the will ought to be broke ; that it 
was not Pearce’s will, unless he had changed his mind very 
much, since he had talked with me early in January, for then 
he said Le. should have every thing he had. Col. Lewis re- 
plied, that the will will stand. Col. Jones says that he can 
sustain it in any Court; and if it can be broke, would you be 
willing to let it be done, thereby letting the Philipses heir 
the whole estate. To which I replied, it is folly to talk to 
mein that way; I cannot believe it. Then he offered to bet 
me a hundred dollars, and leave it to Judge Sturgis, that if 
the will should be broke, the Philips family would heir the 
whole estate. I then said, you know I am going away to- 
morrow, to be absent several months, and cannot attend to 
anything of that kind now. And he exultingly, said, “Seab. 
Jones can sustain it in any Court.” The next day I left,and 
have not been back since; but I then expected to be absent 


but a few months. 
On the night after the burial of Pearce A. Philips’ mother, 
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Pearce A. Lewis and James Philips slept in the same room 
with deponent, at deponent’s house ; they occupied the same 
bed, and deponent another, made on the floor. Mrs, Lewis 
and Philips, and perhaps other ladies, occupying the only 
other bed room in the house. Ata late hour, when all was 
as still as death, and apparently asleep, deponent heard 
James Philips say, we must manage to draw Pearce from 
any influence of Dr. Lyon, to which P. A. Lewis said, yes, 
that must be done. Philips then said, Langdon will be best 
to use for that purpose, won’t he? Lewis replied, no, Dr. 
Jacob is better; he can get Pearce to come over to hunt with 
him, and we can always manage to keep him there, by keep- 
ing him entertained, hunting and staying amongst us, shifting 
about, so that he will not tire of the country, till he gets 
weaned from Columbus. Langdon lives in Columbus, and 
would not answer our purpose so well as Jacob; and he is 
very fond of hunting with Jacob, and by that means we will 
have him among us. Philips said, that is the very thing; 
you must attend to it, and see that Jacob gets him over as 
soon as he returns, to which Lewis said, “I'll attend to it.” 

To which propounders objected. The Court sustained the 
objection, and caveators excepted. 

Witness further deposed, that Mrs. Morris was his daugh- 
ter, and that deceased, Pearce A. Philips, was the son of his 
wife, by 2 former husband. 

Here caveators closed. 


For Propounders. 

B. V. Iverson, proved that he knew testator; he was a 
young man of ordinary capacity. Lewis was a kind man to 
him, and to every one around him; Lewis was a lawyer. 
He had seen testator make trades which exhibited some 
shrewdness. 

Levi Jones, proved that he knew testator a long time 
considered him a young man of good sense, well qualified to 
transact any business—better than most young men; thathe 
was of sound mind; that he was present when the will was 

VOL, xxI 36. 
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signed and written; testator fully understood it, in his opin 
ion; knows of no influence exercised over him; has seen 
John L. Lewis and received a letter from him. 

Here propounders closed. 


The Judge, amongst other things, charged the jury, that a 
minor may make a will; males at fourteen, and females at 
twelve ; sanity is presumed; it devolves upon caveators to 
show incapacity. The law gives every man the power to dis- 
pose of his property as he chooses; he may give to any one 
he pleases; he may disinherit his own wife and children, and 
give his whole estate toa stranger. Was the testator non 
compos when he made this will? A non compos mentis the 
law defines to be one wholly deficient in ‘understanding, or 
one, who by grief, sickness or other accident, has wholly lost 
his understanding: All persons, except idiots, lunatics, and 
those who are non compos mentis, of lawful age, and not un- 
der constraint, are competent to make a will, be their under- 
standings ever so weak. Courts and juries in passing on a 
will, do not measure the extent of the testator’s mind, for if 
he is not totally deprived of reason, whether he be wise or 
unwise, he is the lawful disposer of his property. A man’s 
capacity may be perfect to dispose of his property by will, and 
yet inadequate to make contracts for the purchase and sale of 
property. It is sufficient, ifthe testator has mind and memo- 
ry to understand the business in which he is engaged; the 
property he means to dispose of; the persons who are the 
objects of his bounty, and the manner in which it is to be 
distributed between them. 

It is not unlawful for a person by honest persuasion to pro- 
cure a will in favor of himself or another; neither is it, to in- 
duce the testator by kindness or fair and flattering speeches. 
Though persuasion may be employed to induce the disposi- 
tion in a will, this does not amount to that sort of influence, 
which in law will vacate a will. For instance, if a wife by 
her virtues has gained such an influence over her husband, 
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that her good pleasure is a law to him, such an influencecan 
never be a reason for impeaching a will made in her favor. 
The influence to set aside or vacate a will must be an un- 
lawful importunity on account of the manner and motive of 
its exertion, and by reason of which the testator’s mind was 
so embarrassed and restrained in its operations, that he is 
not master of his own opinions in respect to the disposition 
of his property. If by acts of kindness, Lewis procured the 
will to be made, that will not vacate it. If he provided him 
with horses, money, jewelry and fine clothes, with a view to 
procure the testator to make a will in his favor, that will not 
amount to such undue influence as to vacate this will. Un- 
due influence in its correct legal acceptation, must be of such 
@ degree as to take away free agency; it must be such an in- 
fluence as the testator was too weak to resist; such a will as 
is not the act of the deceased. The influence to impeach a 
will, must amount to force and coercion, destroying free 
agency; it must not be the influence of affection and attach- 
ment; it must not be the mere desire of gratifying the wish- 
es of another, for that might be a very strong ground in sup- 
port of the will, for we prefer that those we love most should 
enjoy our property. It must appear that the importunity 
amounted to coercion tantamount to force and fear. When 
a guardian procures a ward to write a will in his favor, to 
sustain such a will, it devolves upon him to show that the 
ward had sufficient capacity to make a will, and further that 
the ward made it of his own free will and choice. 

A man may make a will in favor of his guardian, and if 
it appears that the ward at the time, had testamentary capa- 
city, and was master of his own actions, and was not circum- 
vented by fraud, such a will shall stand just as if it had been 
made in favor of any other person. If the proof shows that 
John L. Lewis was the guardian of the testator, that he took 
a considerable bounty under its provisions; that he procured 
the will to be written; that he had great influence over the 
mind of testator; that at the time of executing the will, testa- 
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tor was on his death bed; that his mind was weak; that he 
was suffering from some bodily affliction ; further, if the proof 
sshows that John L, Lewis showed a great desire to have the 
will written, and it contains a disposition of property differ- 
ent, from his declared intentions in health, and to which he 
had long adhered; to support such a will, proof must beclear 
and satisfactory as tocapacity and volition, and without such 
proof, you must find against the will. Butif the proof shows 
that Lewis was the guardian and had great influence over 
testator, and used this influence to procure the will to be writ- 
ten, and was kind and indulgent to him, and though testator 
was omhis death-bed. and was suffering under some bodily 
disease when he wrote the will, and Lewis persuaded him 
to make it, yet if the proof is satisfactory that he acted of his 
own accord and volition, and that he was of testamentary 
capacity, and no fraud was practiced upon him, then you 
must find in favor the will. 

To all of which charge, and each and every part thereof, 
caveutors excepted. 

The jury found for the will, and counsel for the caveators 
tender their bill of exceptions, and assign therein as errors 
the rulings, decisions, and charge above excepted to. 


James Jounsos and Wiiiiam Doveuerty, for plaintiffs in 
error. 


Hines Horr and Seanorn Jones, for defendant in error. 
By the Court.—Lumrxin, J. delivering the opinion. 


The two points made upon the record in this case are, 

Ist. The rejection of the sayings of John L. Lewis, the un- 
«iv alid guardian of the testator, and one of the principal lega- 
tees under the will. 

2dly. The mis-direction of the Court in its charge to the 
jury. 

For as to the midnight communication overheard by Dr. 
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Lyon, in which the Lewises, the Philipses and the Pearces 
were the interlocutors, we do not think that it amounts to 
anything, as there is no proof that the conspiracy then and 
there concocted, was ever executed. None of the persons 
therein implicated seem to have exerted any influence over 
the testator; on the contrary, John L. Lewis, as far as the 
testimony discloses, seems to have circumvented and defeated 
their plan. It may be, that owing to the defective manner 
in which the case is brought up, in conformity to the Act of 
the last Legislature, as counsel contends, but a misapprehen- 
sion of it, as we hold, all the evidence is not before the Court, 
which might if here, show the applicability of this testimony, 
That is not the fault of this Court, nor of the Court below. 
If parties, to save a little expense and trouble, will “ simplify 
and curtail” until enough is not left to demonstrate affirma- 
tively that the judgment below is erroneous, it must stand, 
It is presumed to be right until the contrary appears, and the 
onus is upon the plantiff in error. 

[1.] Were the sayings of John L. Lewis, a principal lega- 
tee, and a real, though not a formal party to the record, ad- 
missible ? 

We are called on for the first time to decide this question. 
It has become a settled rule of this Court, that the admissions 
of the propounder of the will, who is also a legatee for a large 
amount, may be proven. And this proposition is abundant- 
ly sustained by authority. But here the will is propounded 
for probate, by another. Can the sayings of a principal lega- 
tee be received in this issue ? 

We think so, in all cases, so far as his own interest is to be 
affected. And the jury, upon sufficient proof, may strike out 
his legacy and establish the balance of the will, so that a will 
may be good as to one party, and bad as to another; valid as 
to some parts and invalid as to others, Trimlestown vs. D’Al- 
ton, 1 Wms. on Ex’ors, 43; 1 Dow. new series 85, decided in 
the House of Lords, on appeal from the Irish Chancery. 
Beyond this we cannot find sufficient authority to go. 
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There is one reported case in Massachusetts, which goes 
to the extent of allowing the testimony to come in, so as to 
affect all who take under the will, 1 Pick. Rep. 192. But it 
is unsustained, and is considered irreconcilable with the gen- 
eral doctrine laid down, both there and elsewhere. Let a 
community of purpose or joint interest be first made out be- 
tween all the legatees, and then the admission of one may 
bind the rest, not otherwise. It is said, that if the will was 
procured by fraud or undue influence, that the whole will 
must fail, and the innocent legatees suffer in common with 
the guilty. True, but how is the fraud or undue influence 
to be established? By independent proof and not by ac- 
knowledgements of one of the parties. Take a stronger case, 
Here is a will coerced by the duress of A. A. and B. being 
both legatees. Is it allowable to prove the duress by the 
confessions of A. to the prejudice of B.? Upon principle, we 
hold not. Phelps vs. Hartwell, 1 Mass. Rep. 71. 


[2.] Now, any acts or declarations in connection with 


those acts, by John L. Lewis, in reference to the will, are 
competent evidence, His application to counsel to write a 
will for Philips, and what he said at the time, as well as 
what he did, can be testified to, even should the effect be to 
set aside the whole will. This testimony stands upon a dif- 
ferent footing. 

[3.] The answer of Dr. Lyon, that “he thoughé” it was 
John L. Lewis, that told him so and so, is objectionable for 
uncertainty. He ought to be positive that i¢ was John L. 
Lewis that made the statements to which he testifies. The 
repetition of mere oral statements is subject, at best, to much 
mistake, and can only be satisfactory when deliberately 
made and precisely identified. It would seem therefore, that 
there ought to be no uncertainty as to the person who made 
them. 

Our first impression was, to exclude the proof of the decree 
in chancery, and the sale under it, for irrelevancy; but, up- 
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on further reflection, we concluded, that as it wasa breach 
of trust, on the part of the guardian to obtain this decree, and 
sell the property under it, it might serve to show the strong 
motive he had to procure the will to be made for his indem- 
nification. 

[4.] We see no sufficient reason why the long dialogue 
which was held at sundry times and places between Lyon and 
Lewis should not the whole of it, be admissible. Lewis un- 
derstood distincly what Lyon charged. He had an oppor- 
tunity of speaking and denying it. It was calculated to call 
forth a reply from one so situated, and yet, to many things 
said, he was silent—others he answered. His passiveness 
must be construed into acquiescence as to the rest. Indeed 
he admitted the main facts, and justified himself upon the 
ground, that it was necessary to get the will made to disin- 
herit the Phillipses, This was a feigned reason, and Lewis 
was too intelligent not to have known it. 

[5.] Wecome now to the charge of the Court. 

Respecting the sanity of the testator, the Court charged 
that, “ be the testator wise or unwise, yet he was capable of 
willing his property unless totally deprived of reason.” It 
is complained that the rule thus stated, as to the standard 
or measure of testamentary capacity, is wrong. 

We are not prepared to say that even this language is too 
strong. The English Courts say upon this subject, “ Courts 
will not measure the degree of understanding, and say that a 
weak man, provided he is out of the reach of a commission, 
may not give as well as a wise man,” and case upon case can 
be cited which goto the extent of deciding that unless 
the failure of understanding be quite total, reaching to the 
testator’s forgetfulness of his immediate family and property, 
he is not disqualified from making a will. The weak have 
the same rights with the prudent and strong-minded, to dis- 
pose of their property; and if imbecility, and not a total ab- 
sence or perversion of mind, should constitute inability to 
act, it is impossible to draw any clear line of demarcation— 
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one which would be practicably available. At the same 
time, I would add, that weakness of mind, which does not 
amount to testamentary incapacity, may be given in evi- 
dence, for the purpose of showing, that the testator might, 
for that reason, be more easily influenced by others. Nay, 
more, if it be made out by proof, that a dominion is acquired 
by any person over a mind of sufficient sanity, for general 
purposes, and of insufficient soundness and discretion to regu- 
late his affairs in general, yet if such a dominion or influence 
were acquired over him, to prevent the exercise of such dis- 
cretion, it would be equally inconsistent with the idea of a 
disposing mind, and would certainly destroy the will. 

The Courts, after all that has been said and written upon 
this subject, have shed but little additional light upon the 
old English rule. Their disquisitions have served to furnish 
materials for digests and treatises; still the rule is, if the tes- 
tator be not lunatic, idiot or non compos mentis, he may 
make a will, so far as capacity is concerned. 

The Court further instructed the jury, that as to the char- 
acter of the influence, which would invalidate a will, that it 
must amount to “force and fear.” It is objected that this is 
too strong. 

Upon this point also, no tangible distinction can be attain- 
ed. The only test is, is the testator’s free agency destroyed? 
Does he cast a stealthy and timid glance at the party control- 
ing him, and seem to breathe freer in his absence? Who has 
not seen the down trodden wife cower and tremble under the 
look of her lord? One thus subjected to the dominion of an- 
other, should scarcely ever be allowed to make a will in their 
favor. But Mr. Williams uses the very words employed by 
Judge Worrill, he says: “There must be proof that the act 
was obtained by force and coercion, by importunity which 
could not be resisted, that it was done merely for the sake of 
peace, that the motive was tantamount to/force and fear.” 1 
Wms on Ezr. 39. 

The only other point made upon the charge is, that the 
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Court instructed the jury that “if by acts of kindness, Lewis 
(the guardian,) procured the will to be made, that will not 
vitiate it. If he provided him with horses, money, jewelry, 
and fine clothes, with a view to procure the testator to make 
a will in his favor, that will not amount to such undue in- 
fluence as to vacate the will.” 

Perhaps of itself it would not. Certainly it would not, as 
between persons occupying a different relation toward each 
other, than that of guardian and ward; and not necessarily 
perhaps even in that case, provided the indulgence shown to 
the ward was suchas was justifiable, considering his estate 
and condition in life. But it will neverdo, fer this or any 
other Court, to endorse the doctrine that a guardian may 
squander the property of his ward, in procuring for him in- 
jurious indulgences, and that for the purpose of inducing the 
ward to give him his property. Whether the articles referred 
to in the charge were suitable for the ward, we cannot say. 
A young man at his age and of his fortune is, in my opinion, 
entitled to wear a gold watch, to have fine clothes, to keep 
his gun and dog; and I would say his horse and buggy, es- 
pecially considering that he was an invalid. The proof in 
the record is silent as to the extent of this expenditure, some 
allusion is made to it by the testator himself, in the second 
item of his will, in which he says: 

“I have received money and property from my guardian, 
John L, Lewis, for which he has no receipt. It is my will 
and desire, that my executors do allow him a credit for ten 
thousand dollars, without requiring any vouchers from him; 
and also, that they allow him credit for his account for any 
money paid out for clothes, board, education and traveling 
expenses, horses and other things for me, on his making affi- 
davit tothe same. And also, to give him credit for any receipts 
which have not already been exhibited and allowed by the 
Court, and to allow him commissions on all, as if the same 
had been passed by the Court of Ordinary,” &c. 

We must think the charge upon this point, without qual- 
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ification or explanation was too broad: the influence of a hus- 
band over his wife, who has a separate estate to dispose 
of by will, an attorney over his client, and a guardian over 
his ward, are all looked upon with the same suspicion and 
disfavor by the Courts. 

In Huguenin vs. Baseley, 14 Ves. 273, The first head 
note is “voluntary settlement by a widow upon a Clergyman 
and his family set aside, as obtained by undue influence 
and abused confidence in the defendant, as an agent under- 
taking the management of her affairs, upon the principles of 
public policy and utility, applicable to the relation of guar- 
dian and ward.” 

So, Sir Samuel Romily, and the eminent counsel, who 
argued that case, contended that the authorities against _per- 
mitting a transaction of bounty, to take effect between per- 
sons standing in certain relations are numerous, and that 
amongst those relations, that of guardian and ward is not for 
this purpose confined to persons so related in a strict sense, 
as under an appointment of guardian by will or by order of 
the Court, but that the rule included any person placing him- 
self in that situation. J 279, 280. 

Thus it will be perceived, that the abuse of influence grow- 
ing out of the relation of guardian and ward, is put uniform- 
ly as requiring more watchfulness than any other, and any 
gift from the ward to the guardian, will be more thoroughly 
scrutinized and sifted than any other. 

The case of Piercevs. Waring, cited in Gray against Mans- 
field. 1 Ves. Sen. 379, is a striking illustration of this doctrine, 
Waring was guardian of a Mr. Hall, who lived with him, had 
horses, dogs, &e., kept by him ; Hall’s visitors were all enter- 
tained at Waring’s own house, when Hall stood candidate for 
Ludlow. After coming of age, Hall made Waring a gift of 
£3000 East India stock, for his many kindnesses and servi- 
ces. Hall was satisfied with the gift and did not dispute it, 
but his representatives after his death brought a bill to set it 
side. There was no proof of imposition, the only circum- 
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stance was by conjecture, as if Hall did not know what the 
stock was worth. The Lord Chancellor, November 13, 1745, 
set it aside, upon the general principle, not upon the not 
knowing that it was worth more, but that it was a considera- 
tion for which he would be allowed nothing in that Court; 
that it was a dangerous example, and he would not endorse a 
gift to be obtained on these circumstances after the coming of 





age. 

Similar examples could be adduced to an indefinite extent. 
But itis insisted that this doctrine applies to deeds, and 
not to wills. Wherefore? Why to the one more than the 
other? These adjudications are put upon the-ground of pub- 
lic policy. Is there any difference in this respect between 
deeds and wills? In Waring’s case, Lord Hardwick said, 
“ Wiring had been concerned as guardian, and as soon as the 
infant came of age, made up the account and retained that 
gratuity to himself, the same influence of the guardian con- 
tinuing, being done when his effects were to be delivered over.’ 
2 Ves. Sen. 260. Was not this influence existing much 
more potentially, while the ward of Lewis, was still a minor, 
and the relation of guardian still subsisted? Will a deed 
made even after the ward has come of age be set aside, and 
a will made during the infancy, not be questioned? Counsel 
have submitted no authority to justify any such distinction. 
Ihave met with none. On the contrary, in ngram vs. Wy- 
att, 3 English Ecc. Rep. 167, I find these very cases, which I 
have cited, and others quoted by Sir. John Nicholl, to show 
in cases of wil/s with what particular jealousy and anxiety, 
Courts will guard all persons occupying these fiduciary rela- 
tions, from the abuse of that influence which must necessa- 
rily result from it, That an infant of fourteen years and up- 
wards is capable of disposing of his personal estate by will, 
is a well settled doctrine of the common law. Testaments of 
this sort are rare however, not because it seldom happens that 
minors have property to dispose of, but because they are gen- 
erally willing that the wise disposal of the law should take 





576 SUPREME COURT OF GEORGIA. 


. Wood vs. MeGuire’s children. 





its course, and the feeling of the country is against it. Still, 
if one chooses to exercise this right, he is entitled to do so, | 
do insist however, that considering the want of discretion in 
minors, which may appear from the disposition actually made 
of their effects, as well as from other circumstances, the Court 
should exercise great caution in seeing to it, that all is right, 
especially when the estate has been diverted from the chan- 
nels, which the law has established. In such a case, the law 
will be still more jealous to protect the unwary against undue 
control, especially where a relation of confidence like that of 
parent and child, husband and wife, client and attorney, 
guardian and ward, exists. 
Judgment reversed, 


No. 106.—Wix.1s Woop, plaintiff in error, vs. Mitty Mc- 
Gurre’s Children, defendants in error. 


[1.] Where the continuances of the party have been exhausted, it is at the dis- 
cretion of the Court whether it will grant a further continuance at its own 
instance, having a due regard to the proper administration of justice. 

[2.] Papers are produced under notice, when directed to parties or their coun- 
sel; when in the possession of others, they must be reached by a subpena du- 
ces tecum. 

[3.] It is too late to object to the want of service of interrogatories, after the 
trial has commenced, where the interrogatories have been in office for several 
years, and have been read without objection on two former trials. 

{4.] Where one of several plaintiffs in ejectment, conveys his interest in the 
premises during the pendency of the suit, the action may still proceed in his 
name, to recover the interest. 

[5.] The statute of Henry Sth, against the sale of pretended titles, has never 
been adopted in its stringency, by the Courts of this country, but ina modified 
form only, so as to allow the grantee of.a deed made during adverse posses- 
sion, to use the name of the grantor to protect or enforce his rights. 
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{6.] Where A by verbal agreement sells to B one half ofa lot of land, B goes 
into possession and remains a few weeks, paying no part of the purchase mo- 
nev, andupon being sued jointly with A for the premises, surrenders up the 
possession to A and abandons immediately the occupancy : 

Held, That the whole land as well as the mesve profits may be recovered of A. 


Action to recover land and mesne profits, from Bibb Supe- 
rior Court. Tried before Judge Powers, May Term, 1856. 


This was an action brought, in the form prescribed by Act 
of 1847, by the children of Milly McGuire, against Willis 
Wood, and William Johnston, to recover lot of land No. 68, 
in the fourth district of originally Houston, now Bibb county, 
and for mesne profits. 


The defendants pleaded : 

1st. The general issue. 

2d. The statute of limitations. 

3d. (By way of amendment,) That since the commence- 
ment of this suit, one of the plaintiffs. Daniel J. McGuire, 
has conveyed his interest in the land in dispute, by deed, da- 
ted 30th January, 1855. 

The case being called for trial, William H. Calhoun war- 
rantor, vouched to appear and defend, moved for a contin- 
uance, on the ground of the absence of L. N. McGuire, one 
of the plaintiffs of record, who had been subpeenaed to ap- 
pear and be examined as a witness, but who failed to attend. 

It was admitted that defendants had had two consecutive 
continuances, neither of which was for providential cause, 
next preceding this Term of the Court, and since said case 
had last been to the Supreme Court. 

The Court refused the application for a continuance, and 
this constitutes the first ground of the motion for a new trial. 

A notice to produce a deed for the premises in dispute 
from Lovick N. and Absalom B. McGuire to William H. 
Calhoun ; also, a deed from Calhoun to Benjamin H. Gray, 
had been served upon Stubbs and Hill, attorneys for defend- 
ants, 
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In response to the notice, Mr. Stubbs stated that he had had 
said papers, and had them when notice was served, that he 
had not received them from either of the defendants, Wood or 
Johnson, but from William H. Calhoun; who was then in 
Court, and on whom a subpena duces tecum had been served, 
and that he had returned said papers to Calhoun, who was 
then in Court with them, and that defendants, Wood and 
Johnson, were also in Court ready to answer said notice and 
subpena, 

Thc Court required Mr. Stubbs to get the papers, and or- 
dered Calhoun to deliver them up in Court. 

In obedience to this order, Mr. Stubbs produced the papers 
and delivered them to the plaintiffs’ counsel. Stubbs object- 
ing to said order. And this constitutes the second ground of 
the motion for a new trial. 

In the course of the trial, plaintiffs’ counsel offered to read 
the answers of Milly McGuire to interrogatories. Defendants 
objected to the reading of the answers upon the ground, 
that there had been no legal service of said interrogatories 
upon defendant or waiver thereof. It appeared that a waiver 
of notice was indorsed upon the interrogatories signed by 
Poe & Nesbit, defendant’s attorneys, but who were not in 
fact defendant’s attorneys, and were now representing plain- 
tiffs. By way of explanation, James A. Nesbit, of the said 
firm of Poe & Nesbit, stated in his place, that Johnson, one 
of the defendants, soon after suit was brought, spoke to him 
in reference to defending the case. Never employed him, 
but spoke to him with a view toemploy him, and consulted 
with him for that purpose. Never said anything more about 
it, and Mr. Poe is now here as plaintiffs’ attorney. Mr. Poe 
stated that he was employed by plaintiff after said waiver 
was signed, 

It was admitted that the interrogatories and answers had 
been in Court ever since May. Term, 1853, and were read 
without objection, on all the former trials, 

The Court overruled the objection and admitted the an- 
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swers. And this ruling constitutes defendant’s third ground 
for new trial. 

Plaintiffs then offered in evidence the will of Thomas Rai- 
ney, deceased, and proposed to read therefrom the following 
clause, to-wit: 

“J will and bequeath to my grand-children, the children of 
Milly McGuire, their heirs and assigns forever, lot or parcel 
of land containing 202} acres, known by lot No. 68, in the 
4th district of Houston county.” 

To the introduction of which will as evidence, defendant 
objected, on the ground, that there was no order of any Court 
admitting the same to record. The oath of the subscribing 
witness was attested by the Clerk of the Court of Ordinary, 
purporting to be done at a regular Term of the Court, but no 
evidence that the Justices or either of them were present, 
The Court overruled the objection, and admitted the will; 
and this constitutes defendant’s fourth ground for a new trial, 


Upon the close of the testimony, the defendant’s counsel 
requested the Court to charge the jury as follows: 

Ist. If the jury believe Willis Wood to have been in exclu- 
sive possession of the west half of the lot of land at the 
commencement of the suit, holding the same under contract 
of purchase, the plaintiffs having dismissed their action as to 
the said Wood, they cannot in this event, findas to said west 
half in favor of the plaintiffs or either of them; and this, al- 
though they may believe that Wood, subsequently to the 
commencement of said suit, may have abandoned such con- 
tract or possession, and disclaimed title thereto. 

2d. That if the jury believe the possession ofthe defendant 
at the commencement of the said suit was not adverse, and 
that Daniel McGuire has conveyed his title to said lot, no re- 
covery can be had in this suit for said Daniel’s interest. 

3d. And if such conveyance is proved, then no such re- 
covery can be had, whether he did or did not hold adversely 
at the time of such conveyance, 
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Which charge the Court refused to give, but charged the 
jury, “That although the defendants may have held under 
McGuire and in subordination to the plaintiffs’ title, so as to 
defeat the operation of the statute of limitations ; yet after 
suit brought, the possession of defendants was adverse, and 
a deed made by Daniel McGuire, after suit brought for his 
share of the premises is void, and conveyed no title out of 
him, and cannot be set up by defendants to defeat a recovery 
as to him, and if you find for the plaintiffs, find four-fifths of 
the premises and mesne profits, in favor of the plaintiffs, and 
one fifth in favor of defendants, as against Lovick N. McGuire, 
he having sold all his interest before suit brought.” 

Which charge, and refusal to charge, constitutes defend- 
ant’s fifth ground for anew trial. 


In the progress of the argument of counsel to the jury, and 
while the last counsel for plaintiff was addressing them, they 
moved to amend the declaration, by striking out the name of 
Willis Wood, as one of the defendants, which the Court per- 
mitted, no objection being made by defendant’s counsel. 

The jury found in favor of four of the plaintiffs, the undi- 
vided four-fifths of the premises in dispute, and three hun- 
dred and thirty-nine dollars, mesne profits; and as against 
Lovick N. McGuire, the remaining plaintiff, in favor of de- 
fendant, the other undivided fifth part of said premises. 

Defendant by his counsel moved the Court for a new trial, 
upon the grounds already stated, and because the verdict was 
contrary to law and the evidence. 

Afier hearing argument, the Court overruled all the grounds 
taken in the rule nisi, and refused a new trial. 

To which decision counsel for defendant excepted, and 
assigns the same as error. 


Stusss, Hitt & Tracy, for plaintiff in error. 


Lanier & AnpDERsoN, for defendants in error. 





MACON, JANUARY TERM, 1857. 581 





7 Wood vs. McGuire’s children. 


By the Court.—Lumrxin, J. delivering the opinion. 


[1.] This case had been continued twice. It was in the 
discretion of the Court to continue it again, or not. Could 
the testimony of Lovick McGuire have been available had 
he attended Court, we should have been of the opinion, that 
the circumstances attending his absence, would have justified, 
if not absolutely required, a postponement of the cause. But 
the object of his evidence was to impeach his mother. To 
do this, the foundation had first to be laid by examining her. 
Interrogatories had been taken out for this purpose, which 
had not been executed and returned. Hence the testimony 
of young McGuire would have been immaterial; and consid- 
ering the length of time this case has been in Court, we are 
not disposed to overrule the Circuit Judge in refusing the 
continuance, 

Litigation in our Courts is too protracted, and it has been 
truly said, that justice when it comes, is so burdened with 
expense, that injustice were scarcely worse. Some of the 
cases on this docket by their repeated recurrence, are almost 
coeval with this Court. This should not be. This case has 
been tried three times. It has been here three times. And 
yet, its substantial merits were developed at first. No new 
fact or feature has been disclosed since. Upon the very point 
to which the testimony of Milly McGuire the mother relates, 
to-wit: The acknowledgment of Calhoun, that he knew when 
he was buying this land, that the title was in Absalom Mc- 
Guire’s children; is not that fact patent upon the deed which 
he took? | He takes a conveyance from the father as “pa- 
rent,” and from Lovick McGuire, as the only child that had 
come of age! And suppose he did not know it, the proof 
shows that Absalom McGuire never pretended to claim this 
land as his own. All the children, except one, were minors, 
They sued for the land willed them by their grand father, 
so soon as they attained their majority. It may be a hard 
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case upon Mr. Calhoun. It would be more so for these chil- 
dren to lose their land devised to them by their ancestor. 

[2.] Was the Court right in forcing the custody of the title 
papers from Mr, Stubbs, who obtained them from Calhoun ? 
If Calhoun be considered as a party to the case, being war- 
rantor of defendants’ title, and he seems to have acted the 
part of a quasi party, at least, there was nothing wrong in 
the ruling. If otherwise, it is questionable whether the Court 
did not transcend its just authority, in conveying the papers 
from the possession of Mr. Stubbs. Notice to produce pa- 
pers, is applicable we suppose to parties and their counsel; 
otherwise they must be reached by a subpaena duces tecum. 
Still the deeds are produced and read and are lawful testi- 
mony, whether obtained properly or improperly. Brother 
Hill says, had he been present, he should have stood upon 
his professional privilege, and refused to deliver the papers. 
Brother Stubbs thought he could better serve the interest of 
his clients, in the Court House and his office, than within 
the four walls, and surrendered up the documents. 

[3.] -\s to service of the interrogatories for Milly McGuire, 
it turns out that Messrs. Poe & Nesbit, who acknowledged 
service, never were the attorneys of the defendants. They 
had been spoken to, or one of them, Mr. Nesbit, and expect- 
ing to be employed, acknowledged service. Had the objection 
been taken in time, it would have been good. But it came 
too late. The interrogatories had been in Court several years. 
They had been read on both the previous trials without ob- 
jection. Besides, it does not appear that the defendant was 
ignorant of this defect in the service. | : 

[4.] Two objections are made to the charge of the Court. 
There was testimony, that Daniel McGuire, one of the plain- 
tiffs, since the commencement of the suit, had conveyed his 
interest in the land. It was insisted there could be no recov- 
ery, as to him. The possession of the defendant being ad- 
verse at least from the bringing of the action, was of course 
adverse when this transfer was made. If Daniel McGuire’s 
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deed was void under the statute of Henry 8th, then there 
could be no doubt but that he was entitled to recover, not- 
withstanding the sale, But suppose it were valid, might not 
his name be retained on the docket to enable his grantee to 
recover? He was entitled at any rate, to the mesne profits 
that had accrued up to the time of his parting with his title. 

[5.] I would remark, that the Courts in this country have 
never enforced the statute of Henry 8th, in its stringency, 
but in a modified form only, and accompanied with a prac- 
tice, which makes it amount to but little; while they have 
pretty uniformly held, that a conveyance made during ad- 
verse possession, was void. They have invariably permitted 
the feoffee to use the name of the feoffor, to protect and 
enforce his rights; and this the real party in interest has fre- 
quetly to do, apart from the statute, on account of the absence 
or deficiency of some link in the owner’s chain of title; he 
is often compelled to fall back and lay a demise in the name 
of some previous conveyance. In case of notes, indeed in 
relation to every other interest, the true party has not unusu- 
ally to shelter himself under the name of a nominal party, 
and this may generally, if not always, be done with this qual- 
ification, that the defendant is not thereby to be deprived of 
any benefit of defence, as against the actual party in interest. 

[6.] The last error complained of is, in allowing a recove- 
ry of four-fifths of the entire lot. Johnson, who claims under 
Calhoun, through Gray, made a verbal contract with Wood, 
to lethim have the west half of the land; a line of divis- 
ion was drawn. and Wood cleared a few acres; in less than 
a month the writ was served, and he surrendered to Johnson 
and abandoned the premises. 

We are inclined to think, that it was right to recover of 
Johnson the whole lot as well as the mesne profits. Wood 
certainly made none. His contract with Johnson was not 
such as could have been enforced upon a bill for specific 
performance. No part of the purchase money: had been 
paid, aud it was immediately rescinded by mutual consent. 
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Some of the doctrine upon this subject goes very far. It has 
been held, that a successful plaintiff in ejectment is entitled 
to recover, not only so much of the premises sued for, as was 
in possession of the defendant at the institution of the suit, 
but for any extension of possesion within plaintiff’s claim, 
pendente lite. (Taylor vs. Cox, 2 B. Monroe, 436.) John- 
son stepped into Wood’s shoes, substituted himself for Wood, 
and thus voluntarily and knowingly took upon himself all 
the consequences, He made himself defendant instead of 
Wood, qguoad, this portion of the land. It is certainly more 
just that Johnson should pay the mesne profits, than that any 
part of them should be recovered of Wood. 

Upon the whole, we think it best, that there should be an 
end to this controversy. 


Judgment affirmed. 


No. 107.—Epwarp B. Young, assignee &c., plaintiff in error 
vs. James Harrison, and another, administrators, &c., de- 


fendants in error. 


[1.] By the 7th section of the Act of January 1552, it is provided, “That when 
any cause shall be sent back to the Superior Courts by the Supreme Court, 
the same shall be in order for trial at the first Term of the said Superior 
Court next after the decision of the said Supreme Court. And when either 
party may have exhausted their continuances on the appeal, the said Supe- 
rior Courts shall have full power and authority to grant one continuance to 
said party, as the ends of justice may require.” 

Heid. that the party is entitled to one continuance only, under the Act. 

[2.] While the bills, answers and exhibits, in an equity case, can prove nothing 
of themselves, as to what was adjudged between the parties, still they are 
admissible in evidence, as the foundation for the decree, as without them the 
decree itself could establish nothing, and the whole may be offered together 


or consecutively. 
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[3.] Questions that have been directly made and solemnly adjudicated by this 
Court, between the same parties, cannot be brought up on another writ of 


error for reviewal. 


Assessment of damages, in Randolph Superior Court. 
Tried before Judge Kippoo, November Term, 1856. 


The Irwinton Bridge Company, under their charter, gran- 
ted by the Legislature of the State of Georgia, at November 
Session 1837, were authorized to appropriate the land neces- 
sary for an abutment for their bridge on the Georgia or east 
bank of the Chattahoochee river; and a proceeding was au- 
thorized to ascertain and assess the value thereof; in the 
event of a disagreement between said Company, and the 
owners of said land. 

The parties not being able to agree, the persons selected as 
appraisers, assessed the damages at ten dollars. 

The owners of the land,--the Harrisons—appealed to the 
Superior Court, and at April Term, 1854, of said Court, the 
jury assessed the damages at $13 07. To this verdict, and 
the rulings and decisions made by the Court during the trial, 
Young, the appellant, excepted, and the case coming up be- 
fore the Supreme Court, the same was reversed and sent 
back for a new trial. See 17 Geo. Rep., p. 30. 

The case again came on to be heard in the Superior Court 
of Randolph county at November Term, 1857, and being 
submitted toa jury, they returned a verdict in favor of the 
Harrisons, the owners of the land, for twelve thousand dol- 
lars, 

Plaintiff in error moved for a new trial, on the following 
grounds : 

Ist. Because the Court erred in refusing to allow respon- 
dent to continue the case upon sufficient showing submitted : 
The Court holding that by the 6th section of the Act of Jan- 
uary, 1852, said case having been once continued for provi- 
dential cause, and once by respondent since it had been sent 
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back by the Supreme Court. Respondent was not entitled 
to any other or further continuance. 

2d. Because the Court erred in rejecting as evidence, the 
Bill in Chancery, with the answers and exhibits thereto, of- 
fered in evidence by respondent. 

3d. Because the Court erred in admitting all that part of 
the testimony of David Kaigler, John McNabb, Jacob Smith 
and others, having reference to the value of the town proper- 
ty in the city of Eufaula, and the increase or decrease of the 
trade of Eufaula by reason of the building of said bridge. 

4th. Because the Court erred in refusing to allow the re- 
spondent to ask Daniel Kaigler, if he had been called upon at 
the time the Irwington Bridge Company first occupied the 
land to appraise the same as a bridge site, at what sum he 
would have valued it. 

5th. Because the Court erred in refusing, when asked by 
counsel for respondent, to charge the jury, that the Harrisons 
are entitled to recover damages, or the value of the land asa 
bridge site, to be estimated by its condition or value when the 
Act of incorporation was passed, or prior to the builng of the 
bridge. The Court charging the proper time to be, when the 
site was taken by the company. Second, in refusing to 
charge, that said damages or value is to be estimated without 
taking into consideration the franchise or right to build and 
have the bridge; that while the title to the land was in the 
Harrisons, the franchise or right to build the toll-bridge was 
in the State, and there remained until the Act of incorpora- 
tion conferred it upon the Bridge Company, and that said 
grant to the company does not in Jaw enhance the value of 
the location as a bridge siteto the Harrisons. Third, in re- 
fusing to charge, that the Harrisons were entitled to recover 
the damages or value of a bridge site, and for all other pur- 
peses to which they could appropriate it, except and irre- 
spective of the franchise or right to build the bridge. Fourth, 
in refusing to charge, that the increased or decreased value 
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of the other parts of the Harrisons’ land because of the 
building of the bridge, for ware-house, wharfs and other pur- 
poses, and the increased or decreased value of the property 
in Eufaula, is not to be taken into consideration to increase 
or diminish the damages or value of the land on which the 
bridge is built, Fifth, in refusing to charge, that the ex- 
treme western boundary of the Harrisons’ land is at the top 
of the river bank—the eastern bank. Sixth, in refusing to 
charge, that high water mark on -the eastern bank of the 
river is the boundary. Seventh, in refusing to charge, that 
the boundary is at low water mark on the eastern bank. 
Eighth, in refusing to charge, that it is at the middle or 
thread of the river. Ninth, in refusing to charge, that in 
estimating the value of the site, as a bridge site to the Bridge 
Company, they are to take into consideration the building, 
rebuilding, repairing and keeping in repair and maintaining 
the bridge, and that they are also at liberty to take into con- 
sideration the nature of the investment, its risks &c., in con- 
sequence of fire, water and decay. 

[The Judge did charge the jury, that they might consider 
what the building and repairing ought reasonably to have 
cost—Kunpoo, J. ] 

6th. Because the verdict is contrary to law. 

7th. Because the verdict was contrary to evidence. 

8th. Because the damages are excessive. 

9th. Because the damages assessed are unauthorized by 
the evidence in the case, 

The presiding Judge refused the motion for a new trial, 
and counsel for respondents excepted. 


Hives Hott, for plaintiff in error. 


Sreazorn Jongs, for defendants in error. 
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By the Court.—Lumpxiy, J. delivering the opinion. 


[1.] Was the Court right in refusing the continuance in this 
case ? 

It seems that the continuances of Young were exhausted 
before the case was heretofore broughtto this Court. It had 
been continued twice at his instance since it was sent back; 
one of the times for Providential cause, Was the party, under 
these circumstances, entitled to another continuance? The 
ground upon which the application was made does not ap- 
pear in the bill of exceptions. In the rule nisi for a new 
trial, it is assumed that it was upon a sufficient showing. 
Butthis motion was disallowed bythe Court. The Judgecan 
hardly be said, therefore, to have sanctioned the correctness of 
this assumption. In Hatch vs. The State, 18, Ga. Rep. 460, 
will be found this remark. “Perhaps the Court was not 
sufficiently guarded in the remarks made concerning the tak- 
ing down of the testimony, if indeed they were made. They 
are not in the bill of exceptions proper, but appear by way 
of recital in one of the grounds taken fora new trial, wheth- 
er the motion being overruled, the Judge is to be understood 
as endorsing the truthfulness of all the facts assumed in the 
application for a new trial, is somewhat questionable.” 

The doubt thus intimated, is considered not at all question- 
able by my brother; and it would seem to be hardly fair to 
a Judge, to hold him responsible for the truth of the facts sta- 
ted in a rule nisi merely, which has been disallowed by the 
Court. 

But waiving this conclusion, what is the proper construc- 
tion to be put upon the Act of 1852, pamphlet p. 214. The 
6th section provides that, “when any cause shall be sent back to 
the Superior Court, by the Supreme Court, the same shall be 
‘in order for trial at the first Term of the said Superior Court, 
next after the decision of the said Supreme Court, and where 
either party may have exhausted their continuances on the 
appeal, the said Superior Court shall have full power and au- 
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thority to grant one continuance tosaid party, as the ends of 
justice may require,” 

I know not that language can speak plainer than this does. 
If one means one, then the Court has discharged its duty un- 
der the law. Were it necessary to justify the reasonableness of 
the statute, it were easy to do so. But when the words of an 
act are so plain and palpable, 1 have always felt that it was 
unjust to its authors to make an argument to vindicate it. The 
will of the Legislature must in all such cases, stand fora 
reason. 

[2.] Young, the respondent then offered in evidence, the origi- 
nal bill inequity, (between these parties) answers, and exhib- 
its (copies of which are attached to the bill of exceptions and 
made a part of the briefof the testimony,) to the admissibility of 
which appellants objected, which objection was sustained by 
the Court, It is to be regretted that this exception is not 
more fully presented, both as it respects the object for which 
the testimony was offered, as well as the ground upon which 
it was objected to, and ruled out by the Court. From the ar- 
gument, we infer that the respondent, Young, sought to intro- 
duce this record, that it might be relied on asa bar to any 
other or further recovery by the Harrisons, either as compen- 
sation for their land, or damages by way of mesne profits. 
It was clearly not admissible for this purpose in this proceed- 
ing. In this view of it, therefore, the objection was well tak- 
en, and the rejection of the record by the Court was proper. 
But while we hold that it was not admissible to be used as 
an estoppel, still we think it was competent testimony in mit- 
igation of damage ; for the verdict should have been for the 
value of the land at the time it was taken, with interest 
thereon to the date of the judgment, If however, the 
owners have already received fifteen hundred dollars on 
this account, and the record may serve to establish that fact, 
then the present verdict if found upon the above basis, should 
be diminished to say the least of it by that amount, 

Upona suggestion which fell from one of the Court, the 
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ruling of the Circuit Judge is sought to be maintained, be- 
cause the decree rendered on the bill referred to, was not 
tendered in evidence, as a part of the record, and it is true 
that the bill of exceptions specifies only that the bill, answer 
and exhibits were offered. Thatthe decree was intended to 
be included, is more than probable. Itcomes up in the trans- 
cript of the record or rather in the brief of testimony, annexed 
to the billof exceptions. But take the case literally as it is 
written, and concede that the decree was omitted, still, the 
bill, answer and exhibits were legal proof, sofar as they went, 
and were indispensably necessary to lay the foundation for 
the decree. The testimony might have been offered altogeth- 
er, or in detached parcels. Without the bill, answer and ex- 
hibits, the decree of itself would have established nothing; no 
more than those pleadings would, without the decree. The 
defect would have been supplied instanter, for the decree was 
a part of the record. At any stage of the case, the oversight 
could have been remedied ; we’ feel assured from this, that 
the omission to mention the decree, was not the ground upon 
which the record was objected to or repelled. 

Taking the case then as it stands, and considering the ma- 
teriality of this evidence, we feel constrained, however reluc- 
tantly, to send this back for another hearing, unless the ap- 
pellants will write off from their judgment all antecedent 
judgments for the value of their land, as well as damages for 
the use and occupation of the same ; and we do this, not be- 
cause we are dissatisfied with the verdict on the score of ex- 
cessiveness, but upon the strictly legal view which we have 
attempted to present ofit. 

We shall decline entering upon the discussion of any of 
the other points made in this record. Not that they have 
been overlooked,on the contrary we have traced carefully the 
history of this litigation from its origin to the present time.— 
We have analyzed each case, as heretofore exhibited in the 
reports of this Court, the points made and decided ; so as to 
ascertain accurately the true state of this protracted con- 
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troversy. But we find that many of the exceptions are un- 
important, such as those relating to the testimony of Kaigler, 
McNab, Smith and others; many of them are untenable and 
are res adjudicata between the parties, and consequently 
improper to be brought up in another writ of error for the 
judgment of this Court—such as the rights of the riparian 
proprietors, &c, We regret to see the attempt so frequently 
made to evade, under some pretence or another, the judg- 
ment of this Court already solemnly pronounced between the 
same parties in the cause. 

Should this case be retried, I would take occasion to ob- 
serve that while the opinionin 17¢h Georgia Reports page 30 
was designed merely to amplify and illustrate the views 
of the Courtin the 9th volume, page 359, still to avoid 
the confusion, inconvenience and embarrassment resulting 
from entering into such minutia of details, we would advise 
that the witnesses be examined, simply and directly as to the 
whole worth of the land taken from the Harrisons, by the Ir- 
winton Bridge Company, and for all purposes to which it may 
be appropriated. The witnesses in forming their opinion, 
have the right to cast over in theirmind all the circumstances 
which should influence them in making the estimate. That 
is a matter for them, under the rules of law, as laid down by 
this Court. To the value thus ascertained, and to be compu- 
ted at the time the property was seized, should be added, 
the interest to the date of the trial, and this, inthe judgment 
of this Court will be the true criterion and basis of the ver- 
dict to be rendered. 


Judgment reversed with directions 
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Bibb County Loan Association vs. Richards. 


No. 108.—Biss County Loan AssoctatTion, plaintiff in er- 
ror, vs. ALEXANDER Ricuarps, defendant in error. 


[1.] The origin and history of Building and Loan Associations and. their mode 
of operation. 


{2.] Are their loans usurious apart from their Charters? Quere. 


[3.] An act of the Legislature incorporating a Building and Loan Association, 
by their Constitution and By Laws, without the same being embodied in the 
act, is constitutional and valid. 


[4.] Ifthe charter of the Bibb County Loan Association be valid, and the 
proceedings against one of its members be in accordance therewith, it will be 
maintained and enforced by the Courts. 


Foreclosure of Mortgage in Bibb Superior Court. Decis- 
ion by Judge ALLEN, December Term, 1856. 


This was a proceeding instituted by the Bibb County Loan 
Association, against Alexander Richards, a member of said 
Association, to foreclose a mortgage on a house and lot in the 
city of Macon. 

The mortgage was executed to the Association, as security 
for the payment of a bond of which the following is a copy, 
to-wit : 


STaTe oF Georeia, Biss Counry. 

Know all men by thesepresents, 'Vhat I, Alexander Richards, 
of the said State and county, am held and firmly bound unto 
William S. Williford, Treasurer of the Bibb County Loan 
Association, his sticcessors in office and assigns, in the just 
and full sum of two thousand dollars, ‘for the true payment 
of which, I bind myself, my heirs, executors and adminis- 
trators, firmly by these presents. Sealed with my seal and 
dated the 20th day of June, 1854, 

The condition of the above obligation is such, That 
whereas, I the said Alexander Richards, have this day pro- 
cured an advance of two thousand dollars on the ten shares 
of stock which I hold in said association, from the Bibb 
County Loan Association, under the Constitution and By- 
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Laws thereof. Now, should I, the said Alexander Richards, 
my heirs and executors or administrators, well and truly pay 
to the said Association, so long as it shall continue to exist, 
the sum of ten dollars monthly, on its regular day of meeting, 
being installments due on said stock, on which an advance 
was so procured as aforesaid, and the further sum of ten 
dollars monthly as aforesaid, on the same day, as interest on 
said advance, then this obligation to be void, otherwise of full 
effect. 
ALEXANDER RICHARDS, [L. S.] 

Sealed and delivered in the presence of 

E. MAssEenet, 

Gro. S. Oxiver, Not. Pub. 


The mortgage was of the same date with the bond; recited 
that it was made to secure the payment of the instalments 
and interest mentioned in this bond; and conditioned to be 
void upon the payment of said installments and interest, as 
conditioned and provided for in said bond. 

On the same day, Richards executed an assignment to the 
Association of his ten shares of stock as collateral security, 
for the payment of the bond and mortgage, but agreeing 
nevertheless, to pay the monthly installments on said shares 
as required by the rules of the Association, and the interest 
on said advance. 


The defendant pleaded : 

Ist. That the Association was not a body corporate, and 
could not as such institute and maintain this suit. 

2d. That he had fully paid all that was legally due on said 
bond and mortgage. 

3d. That the same were usurious. 

Plaintiff first introduced in evidence the bond and mort- 
gage and assignment. 

Plaintiff next offered in evidence a printéd copy of the 
Constitution and By-Laws of the Association, which by con- 
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sent, was admitted in lieu of the originals: It was also ad- 
mitted that the Treasurer had proved the organization of the 
Association as therein set forth, prior to their application to 
the Inferior Court for a charter, as authorized by statute ; de- 
fendants counsel reserving the right to except to the legality 
of this proving by oral testimony of such facts. 


The following certificate of the Treasurer was by consent, 

received in evidence, to-wit: 
Macon, Ga., Nov. 22, 1856. 

This is to certify that the actual advances made to the 
members of the Macon Building and Loan Association from 
its commencement to 3d November, 1856, have been at an 
average of 46 13-16ths percent. premium ; and to the mem- 
bers of the Bibb County Loan Association from its com- 
mencement to 20th November, 1856, at an average of a frac- 


tion over 483 per cent. premium. 
W. S. WILLIFORD, 


Treasurer of the Associations, 
Macon, - 46 13-16. 
Bibb, 483 


The records from the Inferior Court of Bibb county, show- 
ing the application of the association for a charter and the 
order granting it, were admitted in evidence, by consent ; de- 
fendant reserving the right to except to the equity and rele- 
vancy of the testimony. 

It was further admitted that the Constitution and By-Laws 
were printed by order of the association, and a copy furnish- 
ed to each member, defendant among the rest, before they 
signed said Constitution and By-Laws. 

Plaintiff also read in evidence the Act of the Legislature, 
passed at the session of 1855-6, incorporating the association. 

The case was, by agreement of counsel, submitted to the 
presiding Judge to pronounce judgment, without the inter- 
vention of a jury, who sustained the pleas, and granted the 
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rule absolute only for the sum of $975, being the amount of 
the bond, less the amount paid by defendant as installments 
and interest. : 

And plaintiffs’ counsel excepted to said judgment and de- 
cision, and assigns the same as error. 


Lanier & AnpErson; and Barzey, for plaintiff in error. 


Nessits, for defendant in error. 


By the Court.—Lumprxin, J. delivering the opinion. 


My first purpose was to consider two questions only, viz: 
1st. Is the act of incorporation constitutional and valid? 
And, 2d. Did the charter authorize the contract from which 
Richards seeks to be relieved ? 

Reflecting, however, upon the novelty and importance of 
the matters involved in this case, and the learning exhibited 
in its discussion, I have concluded to takea more extended 
view of the points in controversy. 

From a work published in 1854, by Mr. A. Cummings, 
Jr, Boston, upon Building Associations, it seems that these 
associations originated with the Earl of Selkirk, in Scotland, 
in 1815. The motives of their founder were purely beneveo- 
lent, and the experiment was eminently successful on ac- 
count of the beneficial influence they exerted upon the in- 
dustrious classes; they soon attracted the attention of the 
British public; and they have spread and multiplied in that 
country, to an incredible extent. In 1836, the British Parlia- 
ment passed an act, affording the most ample facilities for 
their formation and control. 

In the year 1836, twenty-one years after the first one was 
established in Great Britain, the first association of this kind, 
called “The Brooklyn Building and Mutual Loan Fund 
Association,” was organized in Brooklyn, New York; and 
from that time they have continued to spread from State to 
State, and City to City, until at present, they pervade every 
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portion ot, eo Union. They number already so some sixteen 
in Georgia. That they have improved our towns by leading 
to the erection of a number of new buildings, furnished ma- 
ny families with homes of their own, that could not other- 
wise have possessed them; given a considerable impulse to 
mechanical enterprize, and in many other ways promoted the 
prosperity and welfare of the communities where they exist, 
is undoubtedly true. But whether they will continue to bé 
entitled to the epithet of the “ poor man’s exchequer,” and 
whether they will, as they promise to do, enable every man 
to become his own landlord, will depend entirely upon the 
manner in which they conduct their business. Under exist- 
ing regulations, I have been led seriously to doubt this. The 
interest of the borrower, as well as the accumulator, will 
have to be sedulously regarded and protected ; otherwise they 
will forfeit the public confidence and cease to prosper. If all 
the members were borrowers, and such was the original idea 
upon which these associations were founded, the plan would 
work well. But in every such association, a large number 
of the stockholders do not join with the view of taking loans, 
but for the purpose of investing their money where it will 
yield a profitable return. These are called accumulators; 
while they share in the profits of the institution, they contri- 
bute nothing to produce them; and asa necessary conse- 
quence, the borrowers have to pay a larger interest to make 
a given rate of dividends, than they would, if they produced 
these dividends only for themselves. 

To those who feel curious to investigate this subject more 
thoroughly, I would refer them to a small volume published 
in Charleston in 1852, on the “Mutual Benefit of Building 
and Loan Association:” and also toa book recently pub- 
lished in Connecticut, which is replete with all the Jearning 
upon this mysterious scheme. And to which is added by 
the author who was two years a Director of one of those 
associations, a model plan for their management; the opera- 
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tions of which he confidently believes, will secure results 
uniformly equitable to all parties. 

This is a brief outline of the origin of Building and Loan 
Associations. Their friends and advocates who claim for 
them an antiquity older than the Chistian era, insist that they 
are peculiarly propitious to the poor, by stimulating them to 
save small sums from the grog-shop and the gambling house, 
and to purchase with their hoarded earnings, happy homes 
for themselves and families; and that the terms upon which 
they procure help for this purpose, are such as they could 
getno where else; and not so hard as those exacted by mo- 
nied men who will not give long indulgence to any, especial- 
ly those in straitened circumstances. That another object 
which they subserve is, to supply a place of safe deposit for 
the savings of the stockholder in which they are entitled to re- 
ceive lawful interest, which is not allowed by Banking and 
other corporations. 

On the other hand, it is asked, why so much complication 
and mystery about a system designed for the benefit of the 
masses, especially the poor andthe humble? That it is all 
for the purpose of concealing the repulsive interest which 
they charge. That nothing can be understood of its work- 
ings, except that it produces most gratifying gains to the cap- 
italist who invests his money in it to accumulate. That the 
borower oncein the web may, like the little fly, struggle in vain, 
toescape the entanglement. That the roof which he hoped 
would have sheltered him, crumbles beneath the mortgage 
that overspeads it. That the sooner these institutions are 
abolished the better. 

I here dismiss these preliminary observations, leaving the 
utility and danger of Building and Loan Associations to puz- 
zle wiser heads than mine, as they have done hitherto. 

The following is the Constitution and By-laws of the Bibb 
County Loan Association, by which it was incorporated. 

VOL, XxI. 38, 
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Constitution of the Bibb County Loan Association, adop- 
ted June 9th, 1854. 

Rues.—1st, Reading and taking action on minutes of pre- 
vious meeting. 

2d. At 84 o’clock from April to September, inclusive, and 
at 74 o’clock from October to March, inclusive, the busi- 
ness of loaning shall commence, and continue until all the 
funds on hand are disposed of. 

3d. Loans shall be sold as follows: $1,000 shall be put 
up, and the successful bidder shall be privileged to take the 
lesser sum of 800, 600, 400 or 200 dollars, at his option, 

4th. The successful bidders shall be required to hand in 
to the Secretary, on the night of meeting, the number of the 
lot, and description of the property proposed to be mort- 
gaged, 

Note.—It is expected, that members being successful bid- 
ders, will present their papers to the Solicitor for examination, 
within twenty-four hours after the monthly meeting. 

Orricers,—A, R. Freeman, President ; T. R. Bloom, Dan- 
iel F, Clark, E, C. Granniss and J. M. Boardman, Directors ; 
W.S. Williford, 7reasurer and Secretary ; Lanier & Ander- 
son, Solicitor. 

Constitution. 

ArticLe 1.— Title and Object.—This Association shall be 
entitled the Bibb County Loan Assoeiation, and shall have 
for its object, the accumulation of a fund, by the monthly 
subscriptions or savings of the members thereof, to assist 
them in procuring for themselves, such real estate as they may 
deem desirable. 

ARTICLE 11.—Members.—Section 1. Any persons legally 
qualified to hold property may become members of this As- 
sociation. 

Section 2. Each stockholder, for each share of stock by 
him or her held, shall pay the sum of one dollar in par funds, 
on subscribing, and the same amount on or before 6 o’clock, 
p. m., of the third Thursday of each and every month there- 
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after, to the Treasurer, or such other person or persons as 
shall, from time to time, by the laws and regulations of the 
Association, be authorized to receive the same, until the val- “ 
ue of the whole stock shall be sufficient to divide to each 
share of stock the sum of two hundred dollars. Seven per 
cent. interest shall be allowed to all shareholders who makes 
advance payments for six months or longer. 

Secrion 3. When each stockholder, for each and every 
share of stock by him or her held, shall have received the 
sum of two hundred dollars, then this Association shall de- 
termine and close; provided, always, that any stockholder 
having obtained an advance, in the manner prescribed un- 
der Article vi11., shall be debited in his account with the pre- 
mium paid thereon. 

Secrion 4. Should any stockholder fail to meet his or her 
dues, as often as the same shall be payable, as aforesaid, he 
or she shall forfeit and pay the additional sum of ten cents 
fo. every such failure, and for each dollar thus unpaid; the 
same to be charged with the monthly dues, 

Secrion 5. Should any stockholder neglect or refuse to pay 
his or her monthly dues or fines, for more than three months, 
the shares shall be forfeited to the Association, and shall be 
offered for sale in such manner as the Directors may deter- 
mine. 

Section 6. Should any stockholder, not having received 
an advance, wish to withdraw from the Association, he or 
she shall be entitled to receive from the Treasurer, the 
amount of dues actually paid, first deducting all fines and ar- 
rearages, with his or her proportionate part of any losses and 
expenses sustained ; provided, however, that no stockholder, 
wishing to withdraw, gives less than one month’s notice to 
the Directors of such intention. 

Transfer of stock may at any time be made in the presence 
of the Treasurer, attested by his signature ; but no such trans- 
fer shall be valid until all arrearages or fines that may be due 
upon said stock shall have been fully discharged. Such 
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transfer must be made at least thirty days before an election 
to entitle the holder thereof to vote. 

Secrion 7. In the event of the death of a member who has 
received no portion of his or her stock in advance, the heirs 
or legal representatives of the deceased may continue his or 
her relation to the Association ; or, should they prefer it, they 
shall be entitled to receive from the Treasurer the amount he 
or she may have paid upon his or her shares, with seven per 
cent. interest ; first deducting any charges for fines, arreara- 
ges, or proportion of losses and expenses sustained, 

Section 8. No stockholder shall hold, in his or her own 
right, more than forty shares. 

Secrion 9, Each stockholder, for each and every share of 
stock by him or her held, either in their own right, or as trus- 
tee, shall be entitled, when personally present at an annual 
election, or special meeting, to one vote, for the election of 
officers, and other purposes. 

Section 10, Each member, upon subscribing for a share or 
shares, and making the first monthly payment on the same, 
shall be entitled to a certificate of such share or shares, speci- 
fying the number thereof, and signed by the Treasurer ; 
which certificate shall be evidence of his title thereto. 

Section 11. Each stockholder shall sign this Constitution ; 
thereby obligating himself or herself to pay punctually their 
monthly dues, interest and fines, and to fulfill all other re- 
quisitions herein contained. 

ArTICLE 111.—Offcers.—The officers of this Association 
shall be a President, Treasurer, Secretary, and four Directors, 
exclusive of the President, (who shall be ea officio a member 
of the Board,)—all of whom must be stockholders, They 
shall be elected at the annnal meeting of the stockholders, on 
the evening of the third Thursday in June, in each and eve- 
ry year. A majority of all the votes represented or present 
shall determine an election. 

Should any officer die, or resign in the interim between 
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one election and another, the Board of Directors shall have 
power to supply the vacancy. 

ARTICLE 1v.—President.—It shall be the duty of the Presi- 
dent to preside at all meetings of the Association, and of the 
Board of Directoys ; to preserve order; to sign all drafts on 
the Treasurer, when ordered by the Board of Directors; and 
to perform all other duties usually pertaining to his office. 

He shall have power, with the concurrence of two of the 
Board of Directors, to call a special meeting of the Associa- 
tion whenever he may deem it advisable. 

ARTICLE v.— Treasurer.—It shall be the duty of the Treas- 
urer to receive all moneys paid into the Association ; and to 
pay all orders drawn upon him by authority of the Board of 
Directors, when signed by the President and countersigned 
by the Secretary. He shall receive and hold in trust, for the 
Association, all bonds, mortgages, polices of insurance, and 
other papers inconnection with property upon which money 
is loaned, first giving his receipt therefor to the Secretary. It 
shall be his duty, and he is hereby empowered to give releas- 
es and acquittance for all sums of money paid to the Associ- 
ation upon any bond, note, mortgage, or other security, and 
if necessary, acknowledge satisfaction of the same on record. 
He shall keep accurate accounts with the stockholders, and 
of all monies paid into the Association. His books shall be 
subject to the inspection of the Board of Directors; and he 
shall be prepared at all times, to inform the members of the 
state of their accounts, and at the annual meeting furnish a 
detailed statement of the finances of the Association. He 
shall give satisfactory bonds for the faithful performance of 
his duties ; shall receive such compensation for his services 
as the Board of Directors may determine ; and at the expira- 
tion of his term of office, deliver over to his successor all mo- 
nies, books and papers in his possession belonging to the As- 
sociation. 

ARTICLE vi.—Secretary.—It shall be the duty of the Secre- 
tary to keep correct minutes of the proceedings of the Associ- 
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tion, and of the Board of Directors, and record the same in a 
book, or in books provided for the purpose. He shall attest 
all orders drawn on the Treasurer for the payment of money, 
under the authority of the Board of Directors ; and notify the 
Directors and stockholders of their monthly and annual meet- 
ings, by advertisement in one or more newspapers, at the ex- 
pense of the Association. He shall have charge of all books 
and papers belonging to the Association, except such as are 
entrusted to the Treasurer, and deliver up the same, in good 
condition, to his successor in office. The office of Treasurer 
and Secretary may be filled by the same person. 

ARTICLE vil.—/)irectors.—SeEction 1. It shall be the duty 
of one or more of the Board of Directors to meet statedly, on 
the third Thursday evening of each and every month, (at such 
place as the Board may appoint,) with the stockholders, to 
dispose of the funds according to the Constitution, and to con- 
duct the business of the Association generally, 

Section 2. They shall hold, on the Monday after the 
monthly meeting, a special meeting, and other meetings as 
often as may be necessary, for the consideration of securities 
offered ; and shall be empowered to appoint a Solicitor for 
the Association, whose business it shall be to examine all ti- 
tles, and draw up all papers in conneetion with said securi- 
ties. And in no case shall an order be drawn on the Treas- 
urer for an appropriation, until the necessary searches-in the 
courts of record shall have been made, and the Solicitor certi- 
fies to the satisfactory character of the security offered. 

The charge for investigating titles, and preparing all neces- 
sary mortgage deeds and instruments in favor of the society, 
shall not in any case exceed the sum of $5, unless under spe- 
cial circumstances, when the fee shall be determined by the 
Directors. The Solicitor’s charge shall be paid by the mem- 
bers on whose account they are incurred, or deducted out of 
the money they may be entitled to receive for any share or 
shares in advance, in the mode hereafter prescribed. 

Section 3, A majority of the Board of Directors shall con- 
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stitute a quorum. They shall be empowered to fill all vacan- 
cies that may occur in their number, and to adopt any regu- 
lations for their government not disagreeing with this Consti- 
tution. 

Section 4. They shall from time to time inspect the books 
and accounts kept by the Treasurer, and shall order a full 
statement of the affairs of the Association to be annually pre- 
pared by that officer, at least seven days before the annual 
general meeting of the members, at which meeting such state- 
ment shall be submitted, after having been first audited and 
signed by three members of the Association, selected by the 
Board. 

Section 5. Any order on the Treasurer must be sanctioned 
by a majority of the Board, and signed by the President and 
Secretary. 

ARTICLE vit1.—2dvances.—Section 1. Each stockholder, 
for each and every share of stock he or she may hold in the 
Association, shall be entitled to purchase an advance of stock 
of two hundred dollars, and no more; provided,’ however, 
that no stockholder shall receive an advance to the amount 
of more than one thousand dollars at any one monthly meet- 
ing, if any other stockholder present, not having received an 
advance, shall bid for it at an equal premium, 

Section 2, The amount paid into the treasury each month, 
shall, at the monthly meeting of the members, be sold to the 
highest bidder or bidders among them; provided the same 
be not sold under par, and be secured by real estate fully 
equal in value to the net sum advanced. Should it so occur 
that the funds of the Association remain unproductive and 
uncalled for, for the space of one month, the Directors are au- 
thorized to loan what may be on hand to others than stock- 
holders, if it be safely invested, and repaid within one year. 
And should a balance remain after any monthly meeting of 
the Association, the Directors shall have power to loan the 
same on good security, to be repaid within ninety days. 

Section 3. Any stockholder taking an advance shall allow 
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to , be deducted the premium offered by him or nes foe the 
same; and shall secure the Association for such advance, by 
bond and mortgage, and policy of insurance, on any buil- 
dings there may be on the premises, renewed annually at his 
or her expense. He or she shall further pay all costs that 
accrue for examining titles, drawing, acknowledging, record- 
ing, and releasing all papers in connection with said security. 

Section 4, For each advance of two hundred dollars made 
to a stockholder, one share of stock shall be assigned as col- 
lateral security. In case of failure to offer sufficient security 
for an advance, within one month from the date of purchase, 
the month’s interest shall be charged to said purchaser, to- 
gether with all costs and charges for the examination of titles, 
and his or her right to such purchase cease, 7 

Section 5. Any stockholder taking an advance shall pay 
to the Treasurer, in addition to his or her monthly dues for 
shares, one dollar per month for each share on which such 
advance is made, or at the rate of six per cent. per annum on 
the whole amount, including the premium. 

Section 6. No stockholder shall be entitled to an advance 
who is in arrears to the Association, and no property out of 
the limits of Bibb County taken as security for an advance. 

Section 7. Should any stockholder, having received any 
portion of his or her stock in advance, neglect or refuse to pay 
any or all of his dues to the Association, for three successive 
months, then the Directors may compel payment of principal 
_ and interest by instituting proceedings on the bond and mort- 





gage, according to law. 

When any sale shall take place of any property mortgaged 
to the Association, the Directors shall have power to retain 
and apply so much of the purchase money as would be re- 
quired to redeem the property, pursuant to the provisions con- 
tained in the ninth article of this Constitution, together with 
all other payments, monies, and expenses due to the Associ- 
ation, and shall pay the surplus thereof to the mortgagor. 

Secrion 8. In the event of the death of a stockholder who 
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has received any portion of his or her stock in advance, the 
heirs or legal representatives of the deceased shall be entitled 
to continue his or her relation to the Association, the proper 
change of name, &c., being first made in the security papers ; 
or, should they not be able or wiling to do this, then the Di- 
rectors shall act as in the case above specified, with this dif- 
ference—the heirs or legal representatives of the deceased be- 
ing entitled to receive the actual amount he or she may have 
paid on his or her shares, first making any deduction for 
fines, arrearages, or proportion of losses and expenses sus- 
tained, with which he or she may be chargeable. 

Article 1x.—Sale, Substitution, or Release of Mortga- 
ges.—Section 1. Should any stockholder who has executed 
a mortgage to the Association, be desirous of selling the 
mortgaged property, subject to the mortgage, he or she shall] 
be at liberty so to do, with the consent of the Directors, upon 
first duly transferring the shares secured by said mortgage to 
the intended purchaser; and upon such transfer being com- 
pleted, and all arrears due to the Association from the mort- 
gagor being paid, and the conveyance to the purchaser execu- 
ted, such purchaser shall thenceforth become liable to pay all 
the monthly dues and interest payable in respect of such 
shares ; and the Directors may grant to the original mortga- 
gor, and at his or her cost and charges, a release from all fu- 
ture liability in respect thereof. 

Secrion 2. It shall be lawful for any stockholder, having 
executed a mortgage in favor of the Association, to substitute, 
at his or her own expense, and subject to the approval of the 
Directors, any other real estate, as security to the Association, 
in lieu of that originally mortgaged. 

Section 3. Should any stockholder desire to have his or 
her property discharged from mortgage before the Association 
shall have regularly terminated, he or she shall be allowed so 
to do, by paying into the hands of the Treasurer such a sum 
of money as shall, at the rate of premium the funds are then 
selling, produce the same monthly payment of interest as 
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that which said stockholder had been previously paying in 
his or her advance; provided such sum shall in no case be 
less than the net amount actually received by him or her; 
and provided further, that no release shall be given until the 
money paid for such release shall have been sold, and the se- 
curity offered for the same be approved by the Directors, and 
the papers connected therewith duly executed ; such share- 
holder paying ali costs connected with the redemption of the 
mortgaged property. 

ArtTIcLe x.—Fines.—In addition to the fines mentioned in 
the fourth section of the first article, the Treasurer and Secre- 
tary, for neglecting to attend to any of the annual or special 
meetings, or the meetings of the Directors, shall be fined for 


each and every such neglect, the sum of $1, unless he gives 
satisfactory excuse, to be judged by the Directors. 

ArtIcLE x1.—Constitution.—This Constitution can only 
be altered or amended at an annual meeting, and by a majori- 
ty of the votes represented or present; and at least one 
month’s notice of the proposed alteration must be publicly 
given. 

ARTICLE x11.— Number of shares.—The capital stock of this 
Association shall be 1500 shares. But the Directors shall 
have power to issue a. new series of stock at such times as 
they may deem expedient; Provided, the series shall be at 
least six months apart, ad not less than 800 shares in a se- 
ries, Shareholders in any new series shall not share in the 
profits of a previous series, 


Thus it will be seen that the capital of this institution is 
not limited as other chartered corporations usually are, but 
the interest which a member has in it is estimated by the 


term “stock,” of which each share has an ultimate value of 
two hundred dollars. The payments made to the associa- 
tion are levied monthly. When a person proposes to become 
a member he determines how many dollars he will pay 
monthly, in order to enjoy its benefits. If he agrees to pay 
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one dollar per month, his interest in it is one shnit of stock, 
and so on—each share of stock for which an individual sub- 
scribes requiring him to pay one dollar each month. 

When a member has subscribed for any stock, he must 
continue to pay one dollar monthly for each share until his 
payments and his part of the gains of the association 
amounts to two hundred dollars for each share, which sum 
is then paid to him by the association. 

The money which tte members pay on account of stock, 
either by monthly or advance payments, the institution loans. 
The premium on loans, constitute the gains of the institution. 
The time required for stock to mature, that is to accumulate, 
until each share is worth two hundred dollars, when the as- 
sociation terminates, is supposed to range from eight to ten 


years. 
Now, Richards being a member of the Bibb County Loan 


Association, and holder of ten shares therein, bid off $2,000 
at one of the regular meetings of the association, at fifty-one 
dollars and one-quarter per cent. premium. This premium 
being deducted he received in cash $975. To secure the 
fulfillment of the obligations which the reception of this ad- 
vance imposed upon him, he transferred to the association 
ten shares of his stock, and executed his bond and mortgage 
in accordance with the constitution and by-laws. The con- 
ditions of the bond and mortgage are, that if he shall con- 
tinue to pay monthly the amount which he, as a member 
of the association, had agreed, when he became a member 
to pay as installments on said stock, to wit: ten dollars; and 
should in addition thereto, pay ten dollars per month so long 
as the association should exist, as interest on said advance, 
then the bond and mortgage should be of no effect. 

Is this contract usurious ? 

This question has been repeatedly discussed in the Courts 
of England. The first reported case upon the subject is 
that of Silver et al. vs. Barnes, 37 E. C.L. Rep. 335. The 
facts of the case were these: Under the society by-laws, 80 
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pounds was put up at auction, to the highest. bidder, 
Barnes, the defendant, bid fifteen pounds, seventeen shill- 
ings and six pence; and gave his note with security for the 
payment of the 80 £ on demand with five per cent. interest, 
But instead of paying down his bid of 15£ 17s and 6d, by 
the rules of the society, it was to be paid by monthly install- 
ments of two shillings upon every ten pounds of the money 
advanced, until sch installments should amount to the 
said premium of 15£ 17s and 6d called inthe by-laws “The 
additional subscription.” So that he gave at the rate of 17 
per cent. per annum for the use of the 80£, about twenty 
months. But this was notall he paid. For by the 8th 
rule or by-law of the society, recited in the case, he pays oth- 
er two shillings per month on every ten pounds of stock, it 
being the monthly installment on stock, which,if reckoned 
as so much paid for the use of the money advanced, as coun- 
sel for Richards contends in this case, would make another 
twelve per cent, which added to the seventeen would be twen- 
ty nine per cent perannum, or double what Richards pays, 

Yet, this was held to be no usury; and this decision has been 
repeatedly approved by the British Courts. Vice Chancellor 
Parker, in Burbidge vs. Cotton, said “he was not aware that 
the authority of this case had ever been doubted,” and it was 
approved by Parke B. in Cutbill ve. Kingdom, 8 E. L. §& E 
Rep. 62. 

There are connected with this question, many interesting 
principles, such as whether a sale can be construed to be a 
loan, and whether the dealings with the funds of the partner- 
ships are not exempt from the operation of the usury laws, un- 
less in both of = cases they area mere contrivance to evade 
these laws, 2 Wm. Bl. 859; 14, #.C. LZ. R80; 3%b, 109; 3 
T. R. 538; 4 i 55; 7 Wend. 569; 3 Comstock, 344; 4%b. 
672; 4 Denio 264; Chittyon Con. 704; 2 Brown 891 ; Coll 
on Part. 33-37; Cowper 793; 4 T. R. 358; 4 Eng. Ch. Rep. 

4; 7 Eng. (. L. Rep. 314: 8 Eng. L. and Eq. 57; 31 Eng. 
Ch. 87. 
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[ have examined carefully, the only case, either in Eng- 
land or in the United States, relied on by counse for Mr 
Richards, namely, The Mechanic’s and Working men’s Mu- 
tual Savings Bank and Building Association, vs. John Wil- 
cox and others decided by the Supreme Court of Connecticut, 
October, 1855, and reported in Mr. Franklin’s book, already 
referred to at page 90. It does. not militate at all against this 
case in any particular. The Court conceded that it was ap- 


parent that the Legislature intended to authorize an associa- 


tion, formed under the statute, to receive a compensation’ in 
addition to the legal rate of interest, for a loan of money made 
to one of their members; that is,a bonus in addition to the 
legal rate of intevest. Nor would the Court, on that account, 
have set aside the transaction. The Court put its judgment 
upon the ground, that the terms imposed on the borrower 
were not authorized by the charter, and the departure con- 
sisted in this: That the charter which authorized a bonus on 
a loan, required that all the bonus should be taken at once, 
so that the party who borrowed might then know what he 
was paying. That while he borrowed a thousand and had 
to pay a bonus of 20 per cent., or in other words, to return two 
hundred, he would know that he got but eight hundred dol- 
lars, whereas, in the case before the Court, the association 
had made the bonus payable in three-fourth per cent. monthly 
installments, which the law did not authorize. 

Thus it will be perceived, that the Bibb County Loan Asso- 
ciation, did, as a matter of policy, just what the Connecticut 
Court say ought to be done. Mr. Richards paid the whole 
amount of the bonus at one time. This was one of the'con- 
ditions upon which he took the loan, if he had it at all. 
Thus he could see the character of the transaction and judge 
of his ability to borrow money upon such terms. The mo- 
ney that he might borrow, would be worth lawful interest, it 
might be supposed, to him or any one else, and he could de- 
termine for himself whether he could so invest it as to afford 
to pay a bonus for it,and how much. The policy of these 
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associations, no doubt, is to allow the lender to charge the 
borrower something for the accommodation, while he is only 
considered as paying legal interest for the use of the mo- 
ney. 

I am not prepared to justify even this policy. I believe, 
myself, that the whole subject demands that legislative en- 
quiry which it has not hitherto received; in order that, if 
there be no corrective for past inadvertences, the system may 
be so supervised as to prevent peril and mischief for the fu- 
ture, 

Perhaps the best argument in support of this transaction, 
is the risk and uncertainty attending the result. Stock is put 
up at auction, the terms of sale are distinctly _ understood and 
a sale and purchase is made, taking into view all the contin- 
gencies attendant on the society, whether of prosperity or ad- 
versity, during the few or many years of its existence. The 
stock may be worth a premium, or it may be a dead loss at 
the end of the operation. This, each must decide for him- 
self. If he concludes to take half now for them, that is, one 
hundred dollars for stock now, nominally worth two hundred 
dollars six, eight or ten years hence, who has any right to say 
he judges foolishly ? So on the part of the association, they run 
the hazard of losing all. The debts of the concern may ab- 
sorb all their funds, including Richards’ bond and mortgage, 
so that installments paid in, out of their private funds, and 
paid to Richards for his worthless stock, in advance, and the 
six per cent, additional installment, is a total loss, not only to 
the body corporate, but to each individual member. 

It will be seen by the constitution and by-laws, there are 
various and uncertain sources of revenue and profit as well 
as causes of loss. It may so happen, and that from the pro- 
visions of the by-laws, that in one year after Richards gets his 
advance, the association is enabled to pay each stockholder 
$200 in full and close. In that event Richards’ advance 
would be little less than a gratuity, after deducting one or two 
annual installments of six per cent, the balance he pays not 
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a cent for; say he purchases an advance of one share, at a 
premium of one hundred dollars, he receives one hundred, 
and has paid two installments of twelve dollars, making 
twenty-four dollars, which deducted from one hundred 
leaves seventy-six dollars, for which he has never paid a dol- 
lar; and such is the result, if for any cause, the association 
comes to an end—for it will be remembered that he is bound 
to pay nothing but installments, and these only so long as 
the association exists. Who can say, therefore, that such in- 
stallments will amount to more than the advance he received, 
with lawful interest. The time and amount of his ultimate 
payments, depend upon so many contingencies, that it is ut- 
terly impossible for any arithmetical skill, indeed anything 
short of absolute perscience, to foretell the result. 

But I forbear to press this examination, but recur to the 
two questions originally propounded, and that is, first, did 
the charter authorize the contract from which Richards seeks 
to be relieved ? And secondly, is the act of incorporation it- 
self constitutional and valid ? 

It is unnecessary to discuss the first point. Itis not dis- 
puted, but that the advance was made, and the bond and 
mortgage taken in strictaccordance with the constitution and 
by-laws of the association. These sanction the transac- 
tion; and their terms have been rigidly pursued. For failure 
to do this, as we have seen, was the Connecticut case decid- 
ed against the association. No one will deny but that it 
was competent for the Legislature to grant to this or any 
other corporation, the privilege of advancing money to its 
own members, at usurious interest. Has the general assembly 
done this ? 

This association had already been incorporated by the In- 
ferior Court of Bibb county, under the act of 1843, and the 
act of 1845, amendatory thereof, Cobb 542543. But not sat- 
isfied with this, they obtained from the last Legislature a - 
confirmatory act, which is as follows: “That Azel R. Free- 
man, and others, naming them, their successors and assigns, 
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be ead they are hereby made and created, a body politic and 

corporate, for the purposes of their association; and under, 
and according to the constitution and by-laws, heretofore 
adopted by them, to be known &c.”’ And by the fourth sec- 
tion, it is further enacted: “That all the transactions of the 
said Bibb county Loan Association, had by and withthe mem- 
bers thereof, whilst acting under and by virtue of®the author- 
ity of the Inferior Court of said county, incorporating the 
same according to saidconstitution and by-laws, be and they 
are hereby declared and made valid, and binding in law.” 
Pamphlet Acts 432. The ground taken by counsel for Rich- 
ards’ is, that in as much as the constitution and by-laws of 
the association are not embodied in the act, but adopted by 
reference merely, that they were not read three times, and on 
three separate days, in each branch of the General Assembly, 
before the act was passed, as required by the 17th section of 
the first article of the constitution, and that consequently the 
act is void. I remark, the act itself was read as required by 
the constitution. At any rate, nothing is alleged to the con- 
trary. It does not appear, but that the constitution and by- 
laws of the association, were also read simultaneously with 
the statute on each separate day, and in each separate branch 
of the Legislature. The fair presumption in favor of a co- 
ordinate department of the government is, that they were. 
Certainly the Legislature acted intelligently in the matter, and 
perfectly understood what they were doing. 

Be that as it may, the Legislature knowingly or otherwise, 
did incorporate this association, as they have done some six- 
teen others in the State within the last few years, by their 
constitution and by-laws. Could they do this? While I 
may question the wisdom and prudence of this species of Leg- 
islation, I do not for a moment doubt its validity ; should 
the Court hold otherwise, no one can foresee the consequen- 
ces that would follow. It is aleap in the dark, which I for 
one, am unwilling to take ; set aside this charter upon this 
ground, and hundreds of acts coming down from 1777, to the 
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present time, and under which the most important rights 
have sprung up, would have to be declared void. There has 
not, I venture to say, been a session of the Legislature when 
similar statutes havenot been passed. Not only acts and by- 
laws of commissioners, and other associations of men in the 
various countics, clerks and sheriffs and other officers, but 
also defunct and expired laws, the laws of England, void 
deeds and other contracts deeds, destroyed &c., have been 
renewed, sanctioned, adopted and declared valid and binding, 
without incorporating such acts, laws, by-laws, contracts 
and deeds in the statute. It is enough, so far as the lawiscon- 
cerned, that it can be made certain.” Jd certum est quod 
certum reddi potest, is a maxim alike applicable to statutes 
as to judgments; deeds and other acts of men, as well as 
contracts and wills, often require parol evidence to execute 
them. An act grants a right of ferry to a corporation and 
natural person. There are two or more of the same name in 
the same place, claiming the franchise, aliunde proof alone 
can solve the difficulty. 

Suppose the Legislature were to adopt the Bible as a part 
of the law of the land. Would the act be void, unless the 
whole of the Old and New Testament were embodied in the 
statute ? Suppose it were to declare that the levitical degrees 
as set forth in the Old Testament should fix the relationship, 
within which marriage might or might not be contracted. 
Or suppose it were to say, that Mr. Greenleaf’s Treatise on 
Evidence should be the guide of the Courts in settling the 
rules of the testimony. It is needless to multiply illustra- 
tions, The position is untenable and impracticable, our Leg- 
islature has by one sweeping act, declared the whole of the 
ordinances of one of our cities valid and of binding force- 
These ordinances fill a volume of some five hundred pages, 
and yet itis probable that not one of them was read, certainly 
not one of them is inserted in the amendatory act. In glanc- 
ing over the pamphlet ofthe last session, for different objects, 
my eye rested on an act, directing the Ordinary of Talbot 

VOL, xxI 39. 
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county, to pay Wm. L, Owen, two accounts for teaching poor 
children, which were filed in the Ordinary’s office, of Talbot 
county, 

Set aside this charter and you eviscerate the Digests’ and 
Statute books of the State. Nay, more! you annul unques- 
tionably, the adopting act of 1784, and with it go the common 
and statute law of England, heretofore of force in this State. 
And after all, these charters are private affairs, binding alone 
between the members, and not affecting the community at 
large, but in a single instance, and that is, when the fundsof 
the association remain unproductive and uncalled for, for the 
space of one month,the directors are authorized to loan what 
may be on hand to others than stockholders, if it be safely in- 
vested and repaid in one year. At any rate, does it lie in the 
mouth of Mr. Richards’ who as a member of this association | 
asked the Legislature to sanction their constitution and 
by-laws, to repudiate the act, after having receivedits benefits, 
under the pretence that his contract with his fellows was not 
read three times in each House, for the edification of the 
members. Of course the principles of this case apply equally 
to the Macon building and Loan Association incorporated 
7th February 1854, see pamphlets 378-9. 


BENNING, J. concurring. 


Were the charters of these two associations valid ? 

If they were,a new trial ought, as a matter of course, to be 
granted ; for, in what the associations have done, they have 
only followed their charters. 

The charters were valid if the acts of the Legislature re- 
ferring to them were valid. One of these acts was as follows: 
“That the members of the Macon Building and Loan Asso- 
ciation, of the city of Macon, their successors and assigns, be 
and they are hereby, made and created, a body politic and 
corporate, for the purpose of their association, and under the 
constitution and by-laws heretofore adopted by them, with 
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power to sue and be sued, and to make and adoptall such 
rules and regulations, and amendments of their said consti- 
tution and by-laws as they may deem advisable, with power 
to receive and hold and dispose of any and all prop- 
erty, conveyed or mortgaged as security for any loan or debt; 
and no member of said association shall transfer any portion 
of his or her shares or interest therein without consent of the 
directors, unless all debts”and loans due from him or her 
shall be paid. cts 1854, 379. 

The other of the two acts was the sameas this, mutatis 
mutandis. Acts of 1856, 432. 

Were these two acts valid? It was said that they were 
not, and for two reasons, 

ist. That the constitutions to which they refer had not 
been read three times along with them in the Legislature. 

2d. Tiatthey had to depend for their application to their 
subjects, on parol evidence. 

But those constitutions do not make any part of the acts. 
The acts are entire without the constitutions. One writing 
may refer to another, without-making that other a part of it- 
self, A writing may refer to an object other than another 
writing, as a man, or a loteflénd. In such a case it is 7m- 
possible that the objects can become a part of the writing. 
If the object referred to be a writing, there does not exist 
this, impossibility, it is true; but then, neither does there, 
exist any necessity that the writing referred to should be- 
come a part of the writing that refers to it. 

Again, if we say that an act of the Legislature referring 
to another act, or other thing in writing is void, provided the 
thing referred to be not read three several times with the act, 
we shall have to say that many acts, and some of them very 
important ones, are void. 

Take the adopting act of 1784. That act adopts a great 
number of statutes, British and Colonial, to say nothing of 
the whole body of the “common law;” and does so merely 
by referring to them, and that in a way painfully general, 
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Not one of the adopted acts was read three times in the Leg- 
islature at the time when the adopting act was on its passage, 
The constitution of 1777, equally with the present constitu- 
tion, required “all laws and ordinances” to “be read three 
times.” Walker’s Dig. 9. 

Itis not one time in many that, in an amending act, the 
amended act is recited verbatim, and therefore not one time 
in many, thatthe amended act is read three times, 

There are many acts referring, in a general way, to the 
charters, and the ordinances of municipal corporations ; there 
are acts referring, in a general way, to deeds, grants, assign- 
ments, registrations. It is useless to go further in this direc- 
tion. The consequence of holding these two acts void be- 
cause the constitutions to which they refer, were not read 
three times in the Legislature, would be serious. 

Parol evidence is admissible, in order to apply a statute to 
its subject, in the same way in which it is admissible to ap- 
ply any other writing to its subject. This is a doctrine of ne- 
cessity. Suppose a statute be passed in favor of John Smith, 
soldier. Is not evidence of any sort admissible on the ques- 
tion, whether the claimant under the act is the right John 
Smith ? 

I think the two acts were constitutional. 


McDona.p, J. dissenting. 


Alexander Richards, on the 20th day of June, 1854, execu- 
ted a mortgage to William S. Williford, Treasurer of the Bibb 
County Loan Association, on certain real estate in the city of 
Macon. The mortgage recites that the said Richards had, 
according to the constitution and by-laws of said association, 
procured an advance and borrowed from said association the 
just and full sum of two thousand dollars. 

On the day of the date of the mortgage, Alexander Rich- 
ards assigned to the mortgagee ten shares of the capital stock 
of said association as collateral security, to pay the said mort- 
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gage, and executed a bond on the same day, to the said 
mortgagee, in the penalty of two thousand dollars, to be void 
on the payment by said Richards to said association, so long 
as it should continue to exist, the sum of ten dollars monthly, 
on its regular day of meeting, being instalments due on said 
stock, on which an advance was to be procured, and ten dol- 
lars monthly, as aforesaid, on the same day, as interest on said 
advance. The condition of the mortgage is, that if the 
mortgagor, his heirs, executors, administrators or assigns shall 
pay to the Treasurer of the association, his successors in office, 
and assigns, the sum of ten dollars monthly, on the regular 
day of the meeting of said association, being instalments on 
ten shares of stock in said association, on which he has pro- 
cured an advance as aforesaid, from said association, so long 
as said association shall continue to exist; and the further 
sum of ten dollars, monthly as aforesaid, on the same day, as 
interest on said advance, according to the tenor and true in- 
tent and meaning of his bond, bearing even date with the 
said mortgage, and in accordance with the constitution and 
by-laws of said association. A petition had been filed to 
foreclose the mortgage, to which the defendant filed two 
pleas: 1st, That the mortgage and the bond it was given to 
secure were founded on an usurious consideration. 2d, 
That the plaintiff was not a corporation. On these pleas the 
case came on to be heard, at November Term, 1856. The 
cause was submitted to the presiding Judge for his decision, 
without the aid of a jury, upon a statement of facts agreed 
upon by the parties. After reading the petition, rule nisi, 
mortgage, bond and transfer, the plaintiff gave in evidence, a 
printed copy of the constitution and by-laws of the associa- 
tion, sworn to be such by William S, Williford, Treasurer of 
the association; and it was agreed that the said copy was a 
copy of the original constitution and by-laws of said associa- 
tion, and that it was organized as therein set forth, prior to 
their application to the Inferior Court for a charter under the 
general Act of the Legislature, authorizing such proceedings; 
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the certificates of the Treasurer showing the several advances 
received by the defendant from both societies, and also as to 
the average rate of premium bid for advances in both socie- 
ties from their date to the 20th November, 1856; also the 
record showing the petition to, and the order of the Inferior 
Court granting the charter. The constitution and by-laws of 
the association were printed by its order, and a copy was 
furnished to each of its members, and to the defendant 
among them, and a copy was furnished to the defendant 
before he signed the constitution and by-laws, There were 
three certificates of the Treasurer before the Court. The first 
shows that the average premium paid by members of the 
Macon Building and Loan Association for advances made to 
them from its commencement to the 3rd November, 1856, 
was 46 3-16 per cent., and by members of the Bibb County 
Loan Association from its commencement to 20th November, 
1856, an average of a fraction over forty-eight and three- 
eights per cent. 

The second certificate shows, that on the 15th of June, 
1854; Alexander Richards had subscribed in the Bibb Coun- 
ty Loan Association, under the constitution, for forty shares 
of the stock, that on the fifteenth of June, he took an advance 
of $2,000 at 51 1-4 per cent. premium, that $1,025 were re- 
tained as premium and $975 paid him in cash; and by the 
18th of January, 1855, he had received $8,000 of advances, 
on which the cash paid to him was $3,528, and cash retained 
as premium was $4,471 50, and that he had paid by the 18th 
of October, of the the same year, $1,159 instalments and in- 
terest. The Inferior Court of Bibb County passed the order 
of incorporation on the 10th day of June, 1854. It is not sta- 
ted in the record how long previously thereto the association 
had been organized. On hearing the arguments in this case, 
the Court passed an order, that each and all of the defend- 
ant’s pleas be sustained. 

The record sets out more fully the decision of the presi- 
ding Judge, and shows that he decided : 
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ist. That the Bibb County Loan Association is not a 
partnership. 

ed. That neither the act of incorporation granted by the 
Inferior Court of Bibb County, nor that granted by the Legis- 
lature of Georgia, authorized said association to advance 
or loan money to its members under, and according to the 
constitution and by-laws of said association, because, in the 
judgment of the Court, they constituted no part of either of 
said acts. 

3d. That the advance to defendant to secure which his 
bond and mortgage were given, was a loan of money by said 
association to said defendant at an usurious rate of interest, 
to-wit: at a rate of seven per centum per annum, in violation 
of the statute against usury. The judgment of the Court was 
that the plaintiff recover of the defendant, the amount only 
actually advanced to him, to-wit: nine hundred and seventy- 
five dollars, less the amount the defendant had actually paid 
plaintiff as installments, and interest under and by virtue of 
the bond and mortgage. There is but one sweeping exception 
to the “rulings” of the Court. The majority of the Court are 
of opinion that the decision of the Court below was wrong, 
and reverse it. I am of opinion that it was right, in the main 
point especially, and that the judgment he rendered in the 
case was in accordance with the law. I shall proceed to as- 
sign my reasons. 

According to the view which I take of this case, it is not 
material whether the Bibb County Loan Association be a 
partnership or not. In either case the presiding Judge had 
aright to draw his own inference as to the intention of the 
parties in organizing it, and contracting as they did. I will 
remark, however, that if it be a corporation, and it had au- 
thority to make such contracts, under the charter, there being 
no lack of constitutionnl power in the Legislature to grant 
such a charter, with the powers which the association exer- 
cised in this case, the contract is lawful and ought to be en- 
forced. If the contract be authorized by the charter and the 














620 SUPREME COURT OF GEORGIA. 





Bibb County Loan Association vs. Richards. 





charter be constitutional, and its provisions come in conflict 
with the statute against usury, even if the latter statute pro- 
hibited it, the contract is lawful, for, as to this institution, 
the law agaist usury in that case, would be repealed. Butif 
the association be a partnership and not a corporation, the 
contract is usurious. A partnership has no more right or au- 
thority to violate the statute against usury than an individu- 
al, and whatever would amount to usury in the contract of 
an individual, would be usury in a contract made by a part- 
nership. Our statute against usury declares that no person 
or persons whatsoever, shall take directly or indirectly, for 
loan of any monies, wares, merchandise or commodities 
whatsoever, above the value of eight pounds for the forbear- 
_ ance of 100 pounds for a year, and so after that rate for a 
greater or lesser sum, or for a longer or shorter time; and 
that all bonds, contracts and assurances whatsoever, made 
for the payment of any principal or money to be lent, cove- 
nanted to be performed upon, whereupon or whereby there 
shall be reserved or taken above the rate of eight pounds in 
the hundred, shall be utterly void. Prince 294. 

In order to render a contract usurious three things must 
concur: 

1st. There must be a loan either express or implied. 

2d. There must be an understanding that the money lent 
shall be returned at all events. Comyn on Usury, 156. 

3d. There must be an understanding, not only that the 
money lent shall be returned, but that for such loan a greater 
interest than seven per cent. shall be paid. 

It is insisted by the plaintiff in error that there was no loan to 
Richards, but an advance upon his stock as purchase of a por- 
tion of his interestin the partnership. The title of the associa- 
tion is evidence ofits purpose and interest. It is the Bibb Coun- 
ty Loan Association. Ifa stockholder who has received any 
portion of his stock in advance, neglect or refuse to pay any 
or all of his dues to the association, for three successive 
months, the directors may compel payment of principal and 
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interest, by instituting proceedings on the bond and mort- 
gage, according tolaw. § 7, rt. 8 Constitution. 

The mortgage recites that Richards had procured an ad- 
vance and Jorrowed from the association two thousand dol- 
lars. The terms “advanced” and “borrowed” are used as 
convertible terms. The stock is transferred as collateral secu- 
rity to pay his bond and mortgage. The penalty of the bond 
is two thousand dollars. In some sections of the constitu- 
tion the person taking an advance, as it is called, is spoken of 
as having purchased an advance upon his stock, which im- 
plies that he is still the owner. In another section this ex- 
pression is used, “should any stockholder, having received 
any portion of his stock in advance, neglect or refuse,” &c., 
which implies that instead of purchasing an advance of the 
stock, the association had purchased up his stock. I have 
referred to the constitution, mortgage, bond and transfer suf- 
ficiently to show that it was a loan to Richards of the amount 
that he received. It is called an advance, a purchase, a re- 
ceiving his stock in advance, it is spoken of as a loan, the 
principal and the interest is spoken of, and the mortgage re- 
cites that he borrowed. 

Theré is an undertaking that the money shall be returned 
atall events. The bond and mortgage are given for what is 
called an advance on ten shares of stock. On this advance, 
although he has transferred to the association the ten shares, 
he is to pay monthly, as installments, ten dollars as long as the 
association continues to exist, and ten dollars monthly on the 
‘same day, as interest. As the shares of stock are transferred 
as collateral security, that is the contract, he is entitled to the 
dividends, or in other words, the association is bound to ap- 
ply them as they accrue, in payment for the stock which they 
hold. When each stockholder for each and every share of 
stock held by him, shal] have received two hundred dollars, 
then the association shall determine and close. The associ- 
ation claims to hold the transferred shares as collateral secu- 
rity only. They are nominally Richards’ shares, to preserve the 
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vitality of the partnership, as we are now considering it, until he 
receives two hundred dollars on each share, by his own pay- 
ments of installments, and the accrual of his dividends, but 
really, they belong to the association until the full amount of 
$2,000 dollars is paid, and he pays also the interest on that 
sum at six per centum per annum. The money, then, is to 
be paid at all events. 

That there was an understanding that, on the loan, a great- 
er sum than seven per cent. interest is to be paid, is apparent 
in the evidence before us, most palpably. The record states 
that Richards received an advance of $2,000, on the 15th day 
of June, at a premium of 51} per cent. that the association 
deducted $1,025 for this premium and paid him $975, net 
cash, as itis called in the record. So that Richards received 
$975 in money. He was to have it at 51} per cent. premi- 
um. He gave his bond and mortgage for two thousand dol- 
lars, which makes the premium on the sum actually received 
by him amount to a fraction more than $105 128-975 per 
cent. By the third section of the eighth article a stockholder 
taking an advance, is to allow the premium offered by him 
to be deducted. That is, instead of receiving the $2,000 and 
giving his note, or otherwise receiving the premium, it is to 
be discounted, and he takes a sum which, with the premium 
added thereto, at the rate bid, will make the sum purchased, 
According to the terms of this contract, therefore, Richards 
ought to have received $1,322 31-100, and a fraction over. 
He agreed to pay, additionally, six per cent. on the $2,000; 
more than 12 per cent. on the amount received, and besides 
all this, he paid the expense of examining his title to the pro- 
perty mortgaged, &c. 

If this association was gotten up for the purpose of loaning 
money at usury, and the plan of effecting this was a contri- 
vance to evade the usury laws, the association, as a partner- 
ship, is illegal, and its contracts cannot be enforced. It is 
not necessary, however, to go into that question here. It is 
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not made in the record, and the decision of the Court below 
was, that it is not a partnership. 

It was insisted in the argument before us, that this contract 
is not usurious, because the transaction is analogous to post- 
obit contracts, which, it is said, are not usurious. They are 
not necessarily usurious, but they may be, and they may be 
enquired into. In the case of Scott vs. Loyd, 9th Peters, 445, 
Chief Justice Marshall says, “that the purchase of an annuity 
or rent charges, if a bona fide sale, has never been considered 
usurious, though more than six per cent. profit be secured. 
Yet it is apparent that, if giving this form to the contract will 
afford a cover which conceals it from judicial investigation, 
the statute would become a dead letter. Courts therefore, 
perceived the necessity of disregarding the form, and examin- 
ing inte the nature of the transaction. If that be in facta 
loan, no shift or device will protect it.’ This association, as 
ingeniously guarded as it is, in its several points, by having 
them so adjusted and put together, that decisions of the 
Courts on special cases may be invoked to protect it against 
the charge of usury in its transactions, to contract with one of 
its members, is nevertheless open to investigation ; and if in 
the judgment of those whose duty it is to pass upon it, on the 
evidence, the whole matter was a scheme to evade the law of 
usury, or that a contract for an advance was no more than a 
loan, and its being put in that form was a device only, for the 
same purpose, it cannot stand. “To them that lend money,” 
says Lord Cope, “my caveat is, that neither directly nor indi- 
rectly, by art or cunning invention, they take above ten (sev- 
en here) in the hundred; for they that seek, by slight, to creep 
out of these statutes, will deceive themselves and repent in 
the end.” Co, Lit.4 a. If the object be to lend for usuri- 
ous interest, and that object can be established either from 
the contract itself, or by extrinsic evidence, the contract can- 
not stand as made. It must yield to the operation of the law. 
Ifin a partnership, a loan at usury is made to a member of 
the firm, under cover of an advance upon his interest in the 
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concern, if proved, it can no more stand than can a loan to 
a third person. Is it a lending? is it usurious? are the 
questions, 

The case of Silver vs. Barnes, 37th Eng. Com. Law 
Rep. 335, is referred to as an authority that it is nota lénding, 
therefore not usurious, that it was a dealing with the partner- 
ship fund, that the defendant had an interest, and that it was 
not aloan, and it seems to go to that extent. But that case 
also settles that whether it was or not, was a question proper 
for the jury, and that the Judge who tried it properly left it 
tothem. t is clearly inferable from the case that if the jury 
had found the note there to have been usurious, the Court 
would not have disturbed the verdict. But that case is not 
law in this State. The law against usury is virtually re- 
pealed by that decision, and lenders of money in Engiand and 
elsewhere, where that authority is respected, who have been 
most studious of devices to evade the statute against usury, 
have in that decision, a license to set it at naught, 

If a jury had been empannelled in this case, and the pre- 
siding Judge at the trial, had summed up the evidence to 
them, precisely as it is stated in this record, giving no opin- 
ion to them as to what had been proven, and keeping strictly 
within his province under the statute, and had simply referred 
the question to them, whether the contract was a lending, 
and whether the plan adopted to make the loan, if a loan, was 
a device to evade the usury laws, and if it was, the contract was 
void, except as to the sum of money actually advanced, and 
the jury had found it to be a lending and usury, the Court 
could not have felt itself authorized to set the verdict aside, 
as being contrary to either law or evidence. By the consent 
of parties, the Judge in this case; became the jury, as well as 
Judge, and as such he had a right to pass judgment on the 
intent of the parties, and, therefore, under the partnership as- 
pect of the case, the judgment ought to stand. Jackson vs. 
Christman, 4 Wendell, 283. 

I will now proceed to consider the case under the charters 
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which, the association claims, erect it into a corporation. 

The Legislature, in December, 1843, passed a general act in- 

corporating companies in advance. This act was amended 

in 1845. The first act confined itself to a certain specified 

class of corporations. The second act extended it to all kinds 
except Banks and insurance companies. By these acts 
persons who desired to have themselves incorporated for any 
purpose, with the above exceptions, are required to petition 
in writing the Superior or Inferior Court of the county where 
the association may be formed, or desire to transact business, 
setting forth the object of their association, and _ the privilege 
they may desire to exercise, together with the name and style 
by which they desire to be incorporated. The act requires 
the Court to which the petition is made, to pass a rule or or- 
der directing it to be put on the minutes of the Court. The 
act then incorporates the petitioners with power to use 
a common seal, to contract and be contracted with, to sue 
and be sued, to answer and be answered unto in any Court 
of law or equity, to appoint such officers as they may deem 
necessary, and to make such rules and regulations as_ they 
may think proper for their own government, not contrary to 
the laws of this State. They are restricted from making con- 
tracts, purchasing or holding property of any kind, except 
such as may be absolutely necessary to carry into effect the 
object of their incorporation. 

The petition must set forth the object and privileges of the 
corporation, for if they are not found there they do not have 
them. The Courts have no authority to grant a charter. Their 
power begins and ends with hearing the petition, and direct- 
ing it, by rule or order, to be put on the minutes of the Court. 
The order of the Court, in this case, contains a grant, but 
that does not vitiate it. The petition was ordered to be re- 
corded. The balance of the order is merely surplusage and 

void. 

The petition, then, must be referred to forthe power and 

faculties desired by the association, and the act must be look- 
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ed to, and byan examination of its provisions, it must be de- 
termined to what extent these powers and faculties are con- 
ferred. The privileges the petitioners ask for are: 

Ist. To accumulate a fund by the monthly subscription or 
savings of the members. 

2d. By means of this fund, to procure for themselves such 
real estate as they may deem desirable. 

3d. To conduct the association, in the way such associa- 
tions, (towit: associations to accumulate funds to buy land,) 
are usually conducted. 

4th. That they may be incorporated for the said purposes un- 
der the constitution and by-laws theretofore adopted by them, 
and to make and adopt all suchrules and regulations and 
amendments of their said constitution and by-laws, that they 
might deem advisable, not conflicting with the laws of the 
State. 

5th. To have power to receive and hold and dispose of al] 
property conveyed and mortgaged to said association, as se- 
surity for any loan or debt, according to the statute in such 
cases made and provided. 

There is nothing in the statute to prohibit them from ac- 
cumulating a fund, and the statute is the law of their organi- 
zation as a corporation, from the monthly savings or sub- 
scriptions of its members. But to procure or purchase with 
the fund thus accumulated, such real estate as the associa- 
tion may deem desirable, is prohibited by the act incorporat- 
ing companiesin this manner. It declares expressly, that 
corporations created by that act, shall make no contracts or 
purchase, or hold any property of any kind, except such as 
may be absolutely necessary to carry into effect the object of 
its creation. The object of this prohibition was to prevent the 
accumulation of money to monopolize property of any kind, 
It need not be said that the object is to collect together funds 
to be disposed of to individual stockholders, on better terms 
than they could be obtained elsewhere, for the purchase of 
real estate for themselves individually. It is not so expressed . 
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The constitution of the association does not so provide, 
What is acquired under the charter, must be acquired as 
corporate property. The constitution and by-laws of the as- 
sociation, which came up with the record, and which they 
claim to contain the powers of the corporation, show, that it 
is any thing else but a corporation to aggregate a fund from 
the savings or subscriptions of the stockholders to purchase 
land for the benefit of individual members of the association. 
The case before.us is a pretty good illustration of its workings, 
purposes and objects, to wit: to loan money to the members 
on the hardest terms, impose on the unfortunate note bor- 
rower, all the expense incident to securing the money Joan- 
ed, and requiring of him security, ample security on real es- 
tate, by mortgage for the amount he receives, prosecute his 
mortgage when he fails to pay, and wind up his affairs, and 
in this manner acquire his real estate, or such part thereof “as 
they may deem desirable.” This is the mode of “ procur- 
ing” real estate for which the constitution and by-laws pro- 
vide. The charter is explicit. It declares that it shall hold 
no property, except such as may be absolutely necessary to 
carry into effect the object of their incorporation. The ex- 
ception specifies the extent of their authority to hold real es- 
tate or any kind of property. Ifit be a corporation to manu- 
facture, it may purchase real estate sufficient for the buildings, 
houses of the operatives, &c., teams if it require them, &e., 
If the corporation were to take a mortgage on any kind of 
property to secure a debt to it, and on the foreclosure, it 
should become the purchaser to pay its debt, it wonld not 
violate the prohibition, unless it continued to hold on to it, 
under circumstances, which showed that the corporation had 
resorted to that proceeding as a cover for obtaining property 
in contravention of the charter. In ordinary cases, ifa corpora- 
tion subject to the same prohibition were to do all this, it would 
be aquestion whether it could be made a ground of defence by 
the party who executed the mortgage, or whether the State 
alone could use it on a proceeding for the forfeiture of the 
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charter. The mortgagor certainly could not avail himself 
of such a defence, until by the practices of the association in 
thus acquiring and holding property, it had gone through 
the process of lending, taking mortgages, foreclosing and pur- 
chasing, as a means of obtaining property, to such an extent 
as toamount to a violation of its charter, and then it is ex- 
tremely questionable. But aside from all this, the powers 
exercised by this corporation, are under its constitution and 
by-laws, and not under the charter. The constitution au- 
thorizes the sale of advances on stock to the highest bidder, 
which I have shown is only alending at usurious interest 
or at.least it was so in this case. Such a lending is contrary 
to the laws of this State; and the rules and regulations 
which authorize it, are cantrary to the laws of this State, 
and under the act of the Legislature, are no rules or regu- 
lations. When the petition was presented to the Inferior 
Court, they had a right to presume that the petitioners had 
not run counter to the laws of the State in adopting their rules 
-and regulations, 

But there is another grave objection to this charter, even 
if the constitution and by-laws, or their rules and regulations 
are a part of it. What powers does the corporation possess, 
regarding it in this light? The rules and regulations show 
how persons may become stockholders, how the fund shall 
be raised and how it shall be disposed of. The fund when 
raised is to be advanced. The advance is to be made to him 
who bids highest. The price bid is to be deducted from 
the advance, and then interest, at six per,cent, is to be paid on 
the aggregate of the advance and the price paid for it, which 
is called the premium. This is a loan and nothing else. 
The borrower, for he is so styled, executed a mortgate to pay 
his installments on the stock, and the interest, the corpo- 
ration collecting the dividends, as they accrue, and this must 
continue until the advance and premium are both paid, 
which pays the money loaned andthe usury. This is the 
sum of the powers of the corporation, and what does it 
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amountto? Itisabank. There are three kinds of banks, 
to wit: banks of deposit, banks of discount, and banks of 
circulation. This association, by whatever name it may be 
called, is a bank of discount. Its name, however, is appro- 
priate to such an institution. “The Bibb County Loan As- 
sociation.” The act grants no charter to such institutions. 
On the contrary, it specially excludes them. Hence, I think, 
first, that the association can exercise no powers as a corpo- 
ration, under the order of the Inferior Court, and second, that 
if it could, the rules and regulations being contrary to law, 
under which it claims to be a corporation, are void. 

It is insisted, that if this advance, mortgage &c, be void 
under the order granted by the Inferior Court, the act of 5th 
of March, 1856, makes them valid. Pamph. 431. That is an 
act whose caption is to incorporate the LaGrange Light 
Guards, the Bibb County Loan Association and the Screven 
Troops, and for other purposes.’ There is nota word in the 
caption which points to the section which legalizes the trans- 
actions of the association while acting under the charter de- 
rived from the Inferior Court. It is one thing to incorporate 
a company, and quite a different thing to legalize the illegal 
acts of the persons composing that company, done prior to 
their incorporation. The third section of the act completes 
the incorporation of the association. 

If while under consideration in the Legislature, a member 
had called for the reading of the part of the act designed to 
incorporate the association, the reading of the third section 
would have satisfied the call; and so in regard to the part incor- 
porating the La Grange Light Guards, and the Screven 
Troops. The Legislative confirmation of illegal acts commit- 
ted by persons ,praying a charter and then incorporated, prior 
to their incorporation, is no where indicated in the title, and 
that confirmation is, therefore, “matter different from what 
is expressed in the title of the act.” The phrase “for other pur- 
poses,” does not satisfy the Constitution. The Constitution is 
the work of the people, and every part of it should be 

VOL, xx. 39. 
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observed and be given full effect to, as having been design. 
ed for some valuable object and no part of the Constitution 
should be more strictly regarded than that which is intend- 
ed to protect the people against impositions and frauds 
meditated upon their Legislators. This provision of the 
Constitution was intended to call the attention of Leg- 
islators to the matter presented for their consideration 
by the simple reading of the caption of the bill, at the 
clerk’s table. The history of this provision in the con- 
stitution, is referred to in the case of the Mayor and Alder- 
men of Savannah vs, the State of Georgia, 4 Georgia Reports 
38, and I have no doubt, as there stated, that its necessity 
was suggested by the Yazoo Act. It is not to be found in the 
older Constitutions. The title of that famous or rather infa- 
mous act, (Watkin’s Digest, 557, was “An Act supplemen- 
tary to an act entitled ‘An Act for appropriating a part of the 
unlocated Territory of this State, for the payment of the late 
State troops, and for other purposes therein mentioned,’ de- 
claring the rights of this State to the unappropriatad territory 
thereof, for the protection and support of the frontiers of this 
State, and for other purposes.” The same expression, “and 
for other purposes,” used in the title of the act, under consid- 
eration, was used in that act, and the gross imposition prac- 
ticed on the Legislature in that case, led to the insertion in 
our present Constitution, of the clause forbidding the passing 
of any ordinance or act containing any matter different from 
what is expressed in the title thereof. This point was not 
very fully considered in the case of Martin vs. Broach, 6, 
Geo. Rep. 21. It was not a point in the case, and the Court 
in delivering its opinion, speaks of it as a suggestion of coun- 
sel only. An Act entitled“ An Act for certain purposes,” 
would be equivalent to an act without a title, and yet it 
would be as specific as to the object of the act, as the expres- 
sion and “other purposes,’ would be of a matter not referred 
to otherwise, particularly ofthe title in an act embracing va- 
rious objects. 
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Itis useless for me to consider this case further, but I will 
remark in regard to the third section of the act, which incor- 
porates the association anew, that I cannot consider that any 
power is conferred here to do any act not warranted, or which 
is forbidden by the general laws of the State. In other words 
that there is no repeal of any public statute, such as the statute 
against usury, by this act of incorporation, in favor of the as- 
sociation. The constitution and by-laws, adopted by an as- 
sociation of persons for their own government, in the trans- 
action of any business they may undertake, are never to be 
presumed to be in contravention of the laws ofthe land. The 
business they undertake is presumed to be a lawful business. 
When the Legislature grants a charter in general terms, “for 
the purposes of the association” these purposes are to be con- 
sidered as lawful purposes, andif they are incorporated under 
a constitution and by-laws, theretofore adopted by them, the 
Legislature is not to be presumed in granting the charter, to 
have known what the constitution and by-laws were, but 
must be considered as having understood them to be a con- 
stitution and by-laws to govern the members in transacting 
the lawful purposes for which they were incorporated. By- 
laws are private statutes for the government of the corporate 
body, 1 Key on Cor, 69. A by-law cannot be at variance 
with the general laws of the country, Grant on Cor 76. 
In respect to this corporation, the General Assembly knew 
that the parties had petitioned the Inferior Court, and 
claimed to be a corporation under the act of 1843, and 
that act restricted their power in making rules and reg- 
ulations for their government to such as were not con- 
trary to the laws of the State, and the Legislature, I must 
presume, passed the act of 1856, affirming legal by-laws and 
constitution adopted under that act, and none other. I can- 
not consent to look into the affirmed antecedent by-laws and 
constitution, for the corporate powers of the body, any more 
than I could look into such constitution and by-laws, if sub- 
sequently made. They are affirmed as constitution and by- 
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laws, and are not affirmed as a g.ant of power or privilege; 
the affirmation of what was already made, is only equivalent 
to a grant to make ; and a grant to make a constitution and 
by-laws, without words of restriction, is not a grant of power 
to make them in violation of existing law. 

What I have said in reference to the charter of the Bibb 
County Loan Association, is applicable to the Macon Build- 
ing and Loan Association, as to the powers it can exercise; 
and as to the validity of those by-laws, which are repugnant 
tolaws of the State. There is not a word in the constitution 
and by-laws in respect tobuilding. All the energy of the ag- 
gregate corporate mind, seems to have been directed to the 
forming of a plan of operations which would evade the usury 
laws, and of contriving an expedient, by which the Legislative 
sanction, and affirmation of the illegal scheme could be ob- 
tained. I think it has failed. Ina work entitled “Systems 
ef Building Associations examined,” there is much useful in- 
formation. It shows the origin of the institutions, That 
they were projected at first for the laudable object of aiding 
the poor in providing for themselves comfortable homes ; but 
it was soon discovered how they might be made instruments 
in the hands of capitalists of increasing their wealth by op- 
pressing the poor. I am sorry to say that they never found 
their way here until they had been in other places per- 
verted to this wicked purpose. It is clear that the man of 
large means, who is a member, never borrows ; while the 
man in moderate circumstances does. The author of the 
work I have referred to, denominates those who take no loans, 
accumulators, and those who do, borrowers. The accumula- 
tors, he says, no less than the borrowers share in the profits of 
the institution, butcontribute nothing to produce them, page 
4. He says, at page 14, that in Connecticut, the system has 
imduced a practice which has subverted the purpose it was 
designed and calculated to fulfill; it has been turned into an 
instrument of gain, by those who had no need to share its 
benefits, and been made to oppress those whom it was de- 
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signed to relieve and assist.” For the reasons then, 

ist. That the whole question was submitted to the presid- 
ing Judge, by consent, and that from the facts submitted to 
him, he had the right to infer, that it was the intent of the 
party to loan at usury; and it did loan at usury: 

2d. That, considering the associaton a partnership, the 
transaction was not necessarily not usurious, but whether it 
was or not, was a question of intent upon the agreed facts, 
which the Judge had as much right, under the agreement of 
the parties, to find, as jury: 

$rd. That for the reasons assigned, I think his inference of 
intent from the facts was right: 

4th. Regarding it as a corporation deriving its authority 
under the Act of 1854, and the act amendatory of it, for the 
many reasons herein set forth, that it had no power to lend 
money at all, and that the by-laws cannot be considered as a 
grant of power: 

5th. That the act of 1856, so far as it affirms the acts and 
transactions under the proceeding of the Inferior Court, and 
its constitution and by-laws, is unconstitutional and void : 

6th. That the act of 1856 passed subsequently tothe whole 
transactions cannot aid them, and that that act contains no 
grant of power to lend money at a rate above seven per cent: 
Iam of opinion, that therefore, the judgment of the Court 
below ought to be affirmed. 








INDEX TO VOLUME XXI. 


ACTION. 


1. If A. employs B. to work for him by the year at stip- 
ulated wages, and the contract is broken by A., B. has 
one of three remedies, viz: To wait till the expira- 
tion of the time, and sue for the whole amount; bring 
a quantum meruit for the time he worked; or bring 
his action at once for damages for a breach of con- 
tract. Britt vs. Hays, 


See Common Carriers 5. Agent 2. 
ACKNOWLEDGEMENT OF SERVICE. 


See Evidence 10. 
ADMINISTRATORS, EXECUTORS &c. 


1, Prior to 1839, administration might have been grant- 
ed in any county in the State, where there were bona 
notabilia belonging to the intestate. And it will be 
presumed in favor of such grant, that proof was made 
of assets in such county. Royston et al. vs. Royston, 


2. Notwithstanding an irregular, and even illegal sale 
by administrators, a party of full age may so ratify 
it by acquiescence as to make it binding and effectual. 
Beckham vs. Newton, 


3. A, married B., a widow with several minor children; 
by the consent and counsel of the brothers of his wife, 
A. received a negro girl, with the understanding that 
the debts of the former husband were to be paid, and 
the children raised and supported. One of these 
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brothers, many years thereafter administered on the 
estate of the first husband, and brought trover against 
A. for the negro and her increase. Held, that the ad- 
ministrator was bound to account with A. for the ex- 
pense of raising the negroes and children; that A. was 
entitled to retain, in his hands, his distributive share 
in right of his wife, of the estate, and that the 
Court of the county of his residence, had juris- 
diction of the case, especially, if the co-distributees 
who likewise lived there, were made co-defendants to 
the bill. Dorsett vs. Frith, 


4, A will directed the executor to sell the residue of 
the estate, and divide the money thence arising, among 
six named persons. The executor deposited the part 
of the money coming to one of the six persons, an 
adult, in a bank, where it lay, without profit to the 
executor, for some years. This act of the executor 
was done under legal advice, and it had the sanction 
of the Court of Ordinary. 

Held, That the executor was not liable for interest 
on the money, while it lay in bank. Springer, ez’r. 
vs. Oliver adm’r., ; " ‘ . ‘ 


See Trustee’s Accounts. 


ADVERSE POSSESSION. 


1. A possession, that in its commencement is not ad- 
verse, becomes adverse, only when the holder, chang- 
ing his mind, intends it to become adverse, and 
knowledge of such, his change of mind, comes to the 


true owner. Lawson et al.,adm’r, vs. Cunningham, 
adn’’r, ‘ ‘ ‘ , ‘ : 


2. The resurvey of tract of land, or entering, for the pur- 
pose of making a survey, is not evidence to support 
an adverse possession. Dillonvs. Mattorz, .  . 113 


See Ejectment 
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AGENT. 


1. Bank agent to collect money bound.to respond in- 
stanter. Merchant’s Bank of Macon vs. Rawis et al. 
adm’r, 


2, Such agent collecting money in distinct cases against 
the same individual, although he gives a single re- 
ceipt for moneys collected, is liableto an action by 
the Bank in each case. The consolidation of the 
whole amount in his receipt to the debtor, does not 
constitute a contract with the Bank. The manner of 
his receipting does not change the nature of his lia- 
bility. zd. 


APPEAL. 


1. Administrators may appeal without giving bond; and 
circumstances, such as stating the case and leav- 
ing a blank to be filled up with a bond by the clerk, 
the transfer of the case to the appeal docket, and there 
being no complaint that costs have not been paid, 
tending to show the manifest intention to appeal, are 
a sufficient appeal. Merchant’s Bank of Macon vs. 
Rawls, et al. adm’r, 


2. Where there are three parties to a case, and the 
rights and liabilities of each are dependant upon a 
proper adjustment of the whole litigation, an appeal 
from a general decree in the case takes up the entire 
litigation and all the parties to it. Smith et al. vs. 
Cooper, ex’rs. 


ARBITRATION AND AWARD. 


1, A submission of a cause pending in Court, made by 
consent of parties to A. B.and C. “The unanimous 
award of whom in writing or the award of A. oreither 
of the others, duly returned to the Court, to be made 
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the judgment thereof:” Held, that the award of A. 
and B., two of the referees, was sufficient. Cartledge 
and Wife vs. Cutliff and Wife, 


2. The death of one of the arbitrators, after the award 
is made, but before it is returned to the Court, will not 
Vitiate it. bid. 


3. Where the arbitrators are made the Judges both of 
the law and facts, their award will be valid, though 
against law :—aliter, where acase pending in Court 
is referred more to the arbitrators as Masters in Chan- 
cery than in any other capacity; in such case, the 
Court will not feel restrained from correcting an error 
of law, if one be made. did. 


4, The administrator of John Rawls and a certain 
Bank entered into the following submission : 

“The undersigned have referred to the decision of H. 
and H., the matter of controversy growing out of the 
agreement of which the following is a copy, ‘We, the 
undersigned, do agree to take each of us an equal part 
of all the stock of the Bank of Hawkinsville, which 
our agent, Joshua G. Moore, may purchase from Rob- 
ert Collins, or the Insurance Bank of Columbus, at the 
prices which he may agree upon, and to pay for the 
same as required by him. 

ERASTUS GRAVES 
H. H. TRAVER, 

J. G. MOORE, 
JOHN RAWLS,’ 

And John Rawls having died, one of the undersign- 
ed, as his administrator, has united in the reference of 
the question, of the obligation of the contract on the 
said estate he represents, inconjunction with the other 
party to this instrument, to arbitrament.” 

There were no parties to the submission, but the 
administrator and the bank. 
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Held, that, by this submission, the question, wheth- 
er the administrator was liable to the bank under the 
contract, was referred to the arbitrators. Merchant’s 
Bank vs. Adm’rs, Rawls, 


ASSAULT WITH INTENT TO MURDER. 


1, The verdict of the jury finding prisoner guilty, when 
two persons embraced in the same indictment are 
charged with assault with intent to murder, and the 
circumstances of the case as proved on the trial, show 
that if death had ensued, the killing would have been 
murder, will be supported as warranted by the evi- 
idence. King vs. The State 


See Charge ofthe Court, 12. 


ASSIGNABLE INTERESTS, 


1, A contract by which P. leased from R. a lot of land 
for five years, covenanting to build a cabin, and clear 
twenty acres if he choose, and at the end of five years, 
to pay R. $100, for the land, and then title to be made 
by R. Held, that P’s interest was assignable, and that 
his assignee might compel specific perfurmance by R. 
on showing a compliance with the covenants to be 
performed by P. Robinson vs. Perry and Martin. 


See Lease. 


ASSIGNEE. 


1. To constitute one an assignee, the acceptance of as 
well as the appointment to the trust is necessary. 
Bethune vs. Dougherty. 


ATTORNEY AT LAW. 


1. A note given by a client to an attorney at law, for 
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services to be rendered in asuit, is void though in the 
hands of an innocent transferree, if the attorney has 
failed to attend to the suit till judgment—being void by 
Act of 1831. Weedvs. Bond. ; , : 195 


2. An attorney at law is not competent to testify ina 
case in which he is emyloyed, if he come within the 
provisions of the act prohibiting attorneys from testi- 
fying in cases in which they are employed, without res- 
pect to the time at which he acquired a knowledge of 
the facts, by reason of his having been so employed. 
Merchants Bank of Macon, vs. Rawls et al adm’r. 


. Facts communicated by a client to his attorney dur- 
ing the existence of the relation of attorney and client, 
cannot be given in evidence; but the attorney may 
be compelled to answer whether the party he repre- 
sents be fictitious. Martin vs. 4nderson 


BAILMENT. 


1, If a negro is hired to work at a particular place, and 
the hirer removes him to a different place without the 
consent of the-owner, it is such a departure from the 
contract,as if a loss ensues, makes the hirer liable. 
Collins vs. Hutchins. 


See Common Carriers. 
BANK AND BANKING. 


1. The Planters & Mechanics bank of Columbus is- 
sued certificates of deposit, of one of which, the follow- 
ing is in substance, a copy : 

“John Peabody has deposited to the credit of D. Mc- 
Dougald, $6,325, which will be paid to his order on re- 
turn of this certificate, in current bank notes.” 

Held, that this certificate was issued in violation of the 
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second section of the act of 1837, to make penal the is- 
suing &c., of bank bills &c., payable in anything but 
gold and silver coin, and was, therefore, void. Dar- 
den vs. Bank’s et al. ; : 

2. By the expiration of the charter of the Com- 
mercial Bank of Macon, the liability of the directors, 
under the eighth section, for the payment of bills is- 
sued in excess, became extinguished. Moultrie et al. 
vs. Hoge. 


BETTING. 
See Stukeholder. 

BIDDING. 
See Sheriffs’ Sale. 


BILLS OF EXCHANGE. 


1. The acceptor of a bill of exchange, and a drawer, 
residing in different counties, cannot, under the consti- 
tution, be sued in the same action ; but if bills of ex- 
change were held to be promissory notes, then the suit 
should be brought in the county of the acceptor’s resi- 
dence, who stands in the place of the maker. Vinson 
et al. vs. Platt and McKenzie. 


BOND FOR APPEARANCE, (construction of) 


i. Abond dated 3d. August 1855, and conditioned for 
the appearance of a party ata Court to be held on 
the fourth Monday in August next, is a bond for ap- 
pearance on the fourth Monday in August 1856. 
Wheeler et al.vs. The State. 
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BOND FOR TITLES. 


1. Do the words, “punctually pay,” in a bond for ti- 
tles, make it a forfeit bond? Quere? 
Hudson vs. Duke. 


2, Where the payments in a bond for titles are speci- 
fied, and the condition is, that the bond is to be void 
unless the payments are punctually made ; still, if the 
obligor is called upon within a reasonable time, 
and the purchase money tendered or offered to be paid 
and the vendor refuses either to receive the money or 
rescind the trade, he will be held to have elected to 
abide by the contract, and a Court of Equity will de- 
cree its execution. bid. 


3. A bond to convey land is not a title; but simply a 
contract to secure a title. Martin et al. vs. 


Wright. 


4. In actions on bonds for titles, the rule of damages is 
not the consideration paid for the land and interest. 


Ibid. 


BREACH OF CONTRACT. 


See Warranty, Action. 


BUILDING AND LOAN ASSOCIATION. 


1. The origin and history of Building and Loan Asso- 
ciations and their mode of operation. Bibb County 
Loan Association vs. Richards, ‘ ; . 592 


2, Are their loans usurious apart from their charters? 
Quere. Lbid. 
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3. An act of the Legislature incorporating a Building 
and Loan Association, by their Constitution and By- 
Laws, without the same being embodied in the act, 1s 
constitutional and valid. bid. 


4, If the charter of the Bibb County Loan Association 
be valid, and the proceedings against one of its mem- 
bers be in accordance therewith, it will be maintained 
and enforced by the Courts. bid. 


CA. SA. 
See Principal and Surety. 


CERTIFICATE OF PUBLIC OFFICERS. 


1. The certificate of a county Surveyer that a tract of 
Land had been surveyed and re-surveyed, is not ad- 
missible in evidence to prove possession. Dillon vs. 
Mattoz, ‘ ‘ , , ; - 118 


2. Certificates of public officers cannot prove a fact: 
they can only authenticate papers and records attach- 
ed to their offices, Martin vs. nderson, > . 301 


CERTIORARI. 


See Justice of the Peace. 
CHARGE OF THE COURT. 


1. The charge of the Court to the jury, must be consid- 
ered in reference to the evidence given on the trial, 
and if the evidence justify it, the charge will be sus- 
tained. King vs, The State, 


2. Two persons charged in one indictment with assault 
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with intent to murder, both using weapons which may 
produce death, it is no error for the Court to charge 
the jury on the trial of one of them, that if the prisoner 
was present participating in the affray and attempting 
to strike or inflict a blow, whether he struck or not, he 
was equally guilty with the person who struck the 
blow. bid. 









3. A charge not authorized by the evidence, ought not 
to be given on request of a party or hiscounsel. Col- 
lins vs. Hutchins, 






4, Charge of the Court to the jury that the “they must 
find for plaintiff,” is a strong expression of the opinion 
of the Court on the facts, and is error. Martin vs. 








Anderson, 





5. In an action for the price of a horse, the defendant 
pleaded a breach of the warranty of soundness of the 
horse, in the form of a plea of total failure of consid- 
eration, and also in the form of a plea of partial fail- 
ure of consideration. There was evidence that might 
be applicable to either plea. 

The charge of the Court was such as to exclude the 
jury from the consideration of the plea of a partial fail- 
ure of consideration. 

Held, that the charge was erroneous. Skipper vs. 

Johnson, 















CLAIM. 





1. On the trial of aclaim interposed on the levy of an 
execution issued on the foreclosure of a mortgage giv- 
en by one of the partners on his interest in the partner- 
ship, it is competent for the claimant, being a purchas- 

er for valuable consideration, to prove the insolvency 

of the partnership at the date of the mortgage. Shaw 
vs. McDonald, 
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2. The declarations of a mortgagor that he has paid the 
mortgage, are inadmissible, as evidence, on the trial of 
a claim ofa part of the mortgaged property. Ibid. 


3. A bill filed by one partner against another and the 
answer thereto, are inadmissible to prove any fact, in 
a claim case, tending to sustain the title to property, 
the partnership had sold. bid. 


See Ejectment 1. 
COMMON CARRIER. 


i, A common carrier may, by special contract, limit his 
liability. Cooper et al. Exo’rs vs. Berry etal, . « 


2. And this contract may be an implied one or an ex- 
press one. Ibid. 


3, Usage is a fact which may be resorted to, to show 
that such a contract is to be implied. bid. 


4. If the contract between the shipper and the carrier 
be, that the carrier is to take from the river side one 
hundred bales of cotton or less,and is not to take more 
than one hundred, and the carrier takes more than 
one hundred, he violates the contract and thereby in- 
curs a forfeiture of his right to carry even one hun- 
dred bales, or less; but if the contract be, that the car- 
rier is to take one hundred bales or less, in any event, 
then, if he take more than one hundred, he does not 
thereby forfeit his right to carry one hundred or less, 


Ibid. 


5. Shippers brought assumpsit against carriers for los- 
ing the goods. The facts were such, that it was a 
question whether the carriers got the goods otherwise 

VOL, xxI. 41. 
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than as trespassers. Held, that even if the carriers 
got the goods as trespassers, still the form of the action 
was no obstacle to a verdict against them. bid. 


CONFESSIONS. 


1. Whether subsequent confessions, of themselves whol- 
ly unexceptionable, were made under previous influ- 
ences still operating on the mind, is a question of fact 
for the jury, and not of law for the Court. Pines vs. 


The State, , : ; : ; . 227 


2. Where illegal confessions are admitted, which, if 
believed, would serve to mitigate rather than to estab- 
lish the guilt of the prisoner, and the proof is full 
without them, itis no ground for grantinga new 
trial. did. 


CONSTITUTIONAL LAW. 


“4, The Act of 1804, prohibiting the Courts from enter- 
taining an affidavit of illegality to an execution pro- 
ceeding against a defaulting tax collector and his_ 
sureties, is not unconstitutional. Eve et al. vs. The 
State, 


2. The provision in the State Constitution requiring 
the title to land to be tried in the county where it lies, 
does not apply, when the title is only incidentally in- 
volved, and is not directly put in issue. Royston 
et ul. vs. Royston, 


CONTINUANCES. 
See Practice Superior Court, 1, 2, 4, 7. 
CONTRACTS. 


1. “Received from Conner & Taylor, of Macon, five 
hundred dollars as an advance on sundry bales of cot- 
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ton, to be delivered in their warehouse within thirty 
days. Macon, 11th January, 1851. 
(Signed,) VINCENT T. HART. 
Held, That this instrument is nothing more nor less 
than adue bill for money loaned. Hart vs. Conner & 
Taylor, . ' ‘ ; . . 384 


2, A compromise, when made full and complete, puts 
an end to the subject matter of controversy, and the 
parties’ remedy is on the contract of compromise. 
Parker vs. Riley, : ; ; ; . 427 


See Lease, and Landlord and Tenant. 


CORPORATIONS. 


1, A grant to a municipal corporation, “to make, ordain 
and establish such by-laws, rules, regulations and or- 
dinances as shall appear to them requisite and neces- 
sary for the security, welfare and convenience of the 
city; and for preserving the health, peace and good 
government within the same”—does not authorize the 
passage of an ordinance prescribing a different mode 
of trial and punishment of the same offence, and in 
addition thereto, to that provided by the State law. 
The Mayor and Aldermen of the city of Savannah vs. 


Hussey, ; . 80 
2. The Legislature cannot make a citizen, without his 

consent and against his will, the receiver of a broken 

corporation. Bethune vs. Dougherty, ‘ . 257 


3. By the 10th section of the Act of 1833, the city of 
Macon was authorized to borrow $200,000, and to 
pledge the public funds and property, and the commons 
thereof, for the redemption of the debt; and also to 
purchase any real or personal estate for the use and 
benefit of the city. In September, 1838, the city sub- 
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scribed for five hundred shares of the stock of the 
Monroe Railroad and Banking Company; and in 1838, 
the Legislature passed another act, in which, after re- 
ferring to the fact of the previous loan which had been 
authorized, and that the same had already been _bor- 
rowed and invested in stocks for the purpose of inter- 
nal improvement, it gave power to contract another 
loan of like sum, and to pledge the Town commons 
and public property of the city for the payment of the 


same. 

Held, that by these acts, the subscription to the stock 
of the Monroe Railroad and Banking Company, was, 
by necessary implication, recognized and ratified. 
Wynn vs. The City Council of Macon, 


See Banks and Banking, | and 2. 


COVENANTS. 


~ 


1. The Courts cannot impose obligations on parties not 
warranted by theircovenant. Roderts vs. Willink, . . 


See Lease. 


CRIMINAL PRACTICE. 


1. The defendant in a criminal case, is entitled to ap- 
pear and demand his trial, and have said demand put 
upon the Minutes, notwithstanding the forfeiture of 
his bond for non-appearance, provided there be a jury 
in the box, qualified to try the cause, when the de- 
mand is made. Hall vs. The State. 


2, It is not error, that the prisoner should be first call- 
ed on to answer whether he is ready for trial. King 
vs. The State. ; , ; ‘ . 220 


See also, Pines vs. The State. ; : . . 227 
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3. The questions prescribed by statute to test the com- 
petency of jurors, to try a particular case, are the only 
questions proper to be asked them, but these ques- 
tions may be so varied in form as to enable jurors 


properly to understand them. bid. 
See also, Pines vs. The State. 


See Evidence. 3, 4, 5, 6. 


DEMURRER. 


1. The heirs of D. filed abill against H, alleging that H. 
was indebted to D. at the time of his death, and that 
D. left no creditors; and praying for an account of the 
debt. H.demurred to the bill, insisting that ifliable at 
all, he was liable only to an administrator of D. 


Held, That this was not a sufficient ground of de- 
murrer. Drummond vs. Hardaway, 


See Equity Pleading and Practice, 11. 
DEVISE. 


See Wiils. 
DISCOVERY AT LAW. 


1, Whether a question is pertinent or not under the 
statutes to compel discoveries at law, must be deter- 
mined by a consideration of the evidence, the question 
is likely to elicit, with the issue to be tried. Roberts 
vs. Keaton, 


2, Whether the Statutes authorizing discoveries at law, 
have been so complied with asto entitle a party, seek- 
ing evidence, to an answer, the whole proceeding will 
be looked to: The interrogatories—the issues to 





180 








— 
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which the testimony is to be read—the affidavit of the 
party—the order of the Judge, and the notice to the 
adverse party. bid. 


DORMANT JUDGMENTS. 


1. The Act of 1823, does not extinguish a judgment, 
except as to its lien, and capability of enforcement; it 
does not destroy it, as the evidence of a debt. Wil- 
liams Admor. vs. Price, 


2. In the administration of assets, a dormant judgment 
is to be classed with “bonds and other obligations.” 
Ibid. 


3. A dormant judgment should not be paid by the 
representative of an estate until revived, or until the 
creditors and distributees and heirs have an opportuni- 
ty of contesting its validity. did. 


DOWER. 


1. A proper mode forthe widow to signify her elec- 
tion to take a child’s part, in lieu of dower, is to filea 
written declaration to that effect in the Court of Ordi- 
nary where administration has been granted upon the 
estate. Royston et al. vs. Royston, 


2. Dower is a favorite of the law, and neither the hus- 
band nor the Courts, can compel the wife to relinquish 
her right, inchoate though it may be, unless she is 
asking the aid of a Court. Jbid. 


EJECTMENT. 


1. When the identical title in ejectment, has been de- 
cided in a claim case between the same parties, it is an 
estoppel. Dickerson vs. Powell, 
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2. The non-production of proof onthe part of the plain- 
tiff to support certain demises in the declaration, is not 
sufficient, of itself, to authorize the striking them from 
the declaration. Martin vs. Anderson, ‘ ‘ 


3. Upon the death of one joint lessor, a recovery can 
be had in ejectment fora moiety of the§land at least, 
as wellas of the mesne profits. Bryan Admor. vs, 
Averett, 


4, In ejectment, where a trial is had after the death of 
one of the joint lessors and before it is known to coun- 
sel,on bringing the fact to the knowledge of the 
Court, a suggestion of the death may be made nune 
pro tunc, and thereupon the prevailing party isentitled 
to an amendatory order, vacating the judgment as to 
the deceased party, to perfect the record and cure the 
error. bid. 


5. Where one of several plaintiffs in ejectment, conveys 
his interest in the premises during the pendency of 
the suit, the action may still proceed in his name, to 
recover the interest. Wood vs. McGuire’s children, . . 


6. The statute of Henry 8th, against the sale of pre- 
tended titles, has never been adopted in its stringency, 
by the Courts of this country, but in a modified form 
only, so as to allow the grantee of a deed made during 
adverse possession, to use the name of the grantor to 
protect or enforce his rights. bid. 


7. Where A by verbal agreement sells to B one half 
of a lot of land, B goes into possession and remains 
a few weeks, paying no part of the purchase money, 
and upon being sued jointly with A for the premises, 
surrenders up the possession to A and abandons im- 
mediately the occupancy : 
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Held, That the whole land as well as the mesne profits 
may be recovered of A. Jbid. 


EQUITY. 


1. There is equity enough in a bill to sustain it, which 
states an irregular sale, and acquiescence in it by the 
party whose interest is affected by it. Beckham vs. 
Newton, : ‘ ‘ : : 187 


2. When there is a fund in Court,on which a judg- 
ment creditor can lay his hand without delay or ex- 
pense, a Court of equity, will not at the instance of 
other creditors holding junior mortgage liens, on the 
funds, force the judgment creditor to proceed with his 
judgment against property in the hands of third per- 
sons, when he.must encounter expense and delay. 
Behn & Foster, vs. Young § Co., , , 207 


3. A Court of Equity will not lend its aid against a 
bona fide purchaser. Jbid. 


4, When it is admitted that adebtor is utterly, hopeless- 
ly and irretrievably insolvent, and that the only means 
of obtaining payment is by the appropriation of his in- 
terestin a deceased ancestor’s estate, and that this 
remedy will be unavailing, unless the administrator 
is enjoined from settling with the debtor and paying 
over to him his distributee share: Chancery will in- 
terfere and grant an injunction, notwithstanding no 
judgment at law has been established. Lawson vs. 
Virgin, , ‘ ‘ ‘ 356 


EQUITY PLEADING AND PRACTICE. 


1. Billis not multifarious, because it involves the inves- 
tigation of the affairs of two mercantile firms, if it be 
necessary to ajust final decree, that an account of both 
should be had. Burchard vs. Boyce. ; ‘ 6 
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2, When the interest of a deceased partner is involved 
in the case, his personal representative should be a 
party, but the bill may be amended for that purpose. 
Ibid. 


3. A bill was filed praying for an injunction and re- 
ceiver. The bill was answered. The complainant filed 
affidavits in support of his bill, and gave thedefendant 
notice of them, On the hearing of the motion for 
granting the injunction and appointing the receiver, 
the complainant in further support of his bill, offered 
to read other affidavits, and of which he had given no 
notice to defendant, and also offered oral evidence, 
The Judge refused to receive either the affidavits, or 
the oral evidence. 

Held, That the decision ought not to be disturbed. 
Boyce vs. Burchard, 


4. An averment in a bill that the surviving partner has 
been sued to insolvency, is equivalent to an allegation 
that the firm is insolvent, so as to entitle the credi- 
tor to go upon the estate of the deceased partner. 
Daniel Exzor. et al. vs. Townsend Arnold & Co., 


5. A plea ofassets belonging to a firm, so as to restrain 
the creditor from pursuing the individual estate of the 
deceased partner, must be signed and verified, and 
show affirmatively, that the firm effects are sufficient 
to pay the firm debt, bid. 


5. When an answer toa bill is sworn to out of the State, 
the oath should be administered by some one author- 
ized by the laws of Georgia or Act of Congress, 
Royston et al. vs. Royston. 
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7. Adefendant answered the bill and moved to dissolve © 


the injunction. ‘The Court overruled the motion. After- 
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wards defendant amended his answer by leave of the 
Court, without any terms being imposed upon him. 
Held, That he might again move to dissolve the in- 
junction on the foundation of the amended answer, 
notwithstanding the judgment in the first. Thomas 
vs. Horn, 


8. When the bill states all that deeds mentioned in the 
bill could show, if exhibits of them had been annexed, 
against the granting of an injunction, it is no ob- 
jection to the granting ofthe injunction, that exhibits 
of them were not attached tothe bill. Behn and Fos- 
ter vs. Young et al. 


9. An affidavit administered in Florida, to a bill for an 
injunction, will not be noticed in the Courts of this 
State, without authentication. bid. 


10. When a bill contains any matter on which com- 
plainant, according tothe statements of the bill, is en- 
titled to relief, it cannot be dismissed for the want of 
equity. Hammett et al. vs. Christie, 


11. In a suit inequity, against several persons, a de- 
murrer by a part of them may be heard and determin- 
ed before the others have been served with the bill. 
Thomas vs. Winter, et al. 


12, Where an order has been taken already by the 
complainants’ solicitor setting down the cause for 
trial at the next term, which is unexcepted to, it is too 
late for the defendants’ solicitor to move to dissolve an 
injunction previously granted, on account of the fail- 
ure of the complainants to speed their cause. Smith 
et al. vs. Cooper et al. Exor’s. 


13. It is usual to take the statements of counsel made 


251 
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in their place, as to the service of amendments, notices, 
interrogatories, &c.; still it is the right of the opposite 
party, to require the fact to be verified, ifhe see fit to 
do so. Stmithvs. Cooper et al. Exors. ; ? 359 







14. Ifcomplainant in equity goes to trial on bill and 

answer, and the answer does notsupport the allega- 
tions in his bill, he has no proof and cannot have a de- 
cree. Parker vs. Riley, 








ESTATES TAIL. 






See, Wills, 3, 4, 5. 






EVIDENCE. 


37. Positive evidence should control and outweigh 
negative evidence. Brady vs. Little,  . , - 132 






2. Ifthe evidence in an issue tried by the Court, was 
sufficient to warrant the judgment, independent of il- 
legal evidence admitted, the judgment will not be 

disturbed. bid. 







3. If primary evidence is unattainable, secondary is 
admissible. Allen vs. The State, d : 217 






4, It isnot in general necessary to prove the written 
appointments of public officers, Proof that a person 
acts asa public officer, is prma facie, sufficient to show 

that he is such officer. bid. 















5. On indictments for assault with intent to murder, in 
order to enable the jury to judge of the intent, the ef- 
fects of the blow inflicted may be given in evidence. 

King vs. The State, 






6. It is too late to object to the evidence ofa witness 
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taken on a criminal trial, after it has been read with- 
out objection. bid. 


















7. A Presentment that has not been carried into judg- 14 
ment is not admissible against the party presented, as | 
evidence to show him guilty of the offence charged in 
the presentment. Shaw vs. City Council of Macon, 280 1s 





8. Proof by witnesses that they never knew or heard of 
a particular person is no proof of the non-existence or 
death of that person. Martin vs. Anderson, . 301 








9. Ina case between an incorporated Bank and a 
stockholder, the books of the Bank are admissible as 
evidence for the Bank. Merchants Bank of Macon, 
vs. Administrators’ of Rawls, ; R , 334 









10. The defendants in a declaration signed the follow- 
ing words on the back of the declaration : 
“We acknowledge due and legal service of the within 
writ, and waive the necessity of copy of it, and ser- 
vice thereof by the Sheriff” There was no process to 
the declaration. 

Held, That parol evidence was admissible to show 
that the defendants intended to include process, in the 
waiver, and left out the word process by mistake or 
ignorance. IJngramet al. vs. Little, , ; - 420 




















11. Parol evidence, though not admissible to vary or 
contradict a writing, is admissible merely to explain 
a writing. Cooper et al. Exors vs. Berry et al. . . 526 











12. The sayings ofa principal legatee under a will, 
though nota party to the record, admissible in evidence 
so as to effect his own interest only. Morris & Wife, 
vs. Stokes, ; , : A : 558 

13. Any acts, or declarations in connection with these 

acts, by the principal legatee, who procures the will 
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under which he claims, to be written, may be given 
in evidence as part ofthe res gestae. Ibid. 


14, It is not competent to testify to the mere verbal 
statements of a party, unless the witness is certain as 
to the person from whom he heard them. Jbid. 


15. It is allowable to repeat an entire conversation, 
which occurred between the witness and a party, 
which consisted amongst other things, of distinct 
charges made by the witness, and which were silently 
acquiesced in or answered and justified. bid. 


16. While the bills, answers and exhibits, in an equity 
case, can prove nothing of themselves, as to what was 
adjudged between the parties, still they are admissible 
in evidence, as the foundation for the decree; as with- 
out them the decree itself could establish nothing, and 
the whole may be offered together or consecutively. 
Young vs. Harrison. 


See Certificates of Public Officers. 
Claim, 2. 


EXCEPTIONS. 


1. Exceptions to a decision of the Inferior Court, 
should contain a full statement of the proceedings of 
the Court upon the matter excepted to. Justices of 
Inferior Court vs. Monroe, ‘ ‘ ‘ 174 


FOREIGN LAWS. 
See Interest. 
GRANTS. 


1. A grant cannot be collaterally imveached and set 
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aside by proof, that it issued through mistake to. the 
wrong person, Martin vs. anderson. 






GUARDIAN OF LUNATIC. 






1. The guardian of a Lunatic may sue in his own 
name as guardian, to recover the possession of person- 
al property belonging to his ward, and which has been 
converted since his appointment. Field §& Adams 
vs. Lucas, 









HIRE OF NEGROES. 







See Bailment. 


HUSBAND AND WIFE. 






1. Upon marriage, the real as well as the personal es- 
tate of the wife vests in the husband, and his occupan- 
cy of the land is evidence that he had reduced it to 
possession, even if that were necessary to the consum- 
mation ofhis right. Royston et al. vs. Royston, . . 161 








ILLEGAL CONTRACT. 






1. The Court will not sustain a case which must be 
supported through an illegal contract. ford vs. 
Burke, 









ILLEGALITY. 


1. The Courts are prohibited by the Tax Act of 1804 
to entertain an affidavit of illegality to an execution 
proceeding against a defaulting Tax Collector and his 
sureties. Eve et al. vs. The State, ; ‘ . 450 













2, A party complaining of error must pay all costs that 
have accrued up to the time of filing his exceptions, 
and if he fail to do it, and the Clerk issue execution 
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against him, although in the mean time he has obtain- 
ed a reversal of the judgment, he cannot arrest the 
execution by affidavit of ere tegh of Court 
us. Walker, d ‘ 


INSOLVENCY. 


1, In a suit on an endorsement by which the endorser 
«only is to be liable when the maker is sued to insol- 
vency,” afi. fa. against the maker, with the return of 
“no property,” is prima facie evidence that the maker 
has been sned to insolvency. Lawson vs. Wright, 
adm’r, 


See Equity pleading and Practice 4. 
INJUNCTION. 


1. An injunction may be ordered at Chambers, out of 
the county of defendant’s residence. Burchard vs. 
Boyce, 


2. Noerror for the Chancellor to grant an injunction 
instantly, if in his judgment the justice of the case and 
the evidence require it; and his discretion will not be 
controlled by this Court when an urgent necessity ap- 
pears for granting it instanter. did. 


3. A plaintiff in attachment was enjoined from selling 
the property attached. The levying officer, in his 
presence, sold a part of the property, he saying neither 
yea nor nay in the matter. Held, That he violated 
the injunction. Blood vs. Martin, 


4. Injunction dissolved when answer denies the equi- 
ty of the bill. Beckham vs. Newton, 


5. Itis a good ground to refuse an injunction, if the 
party against whom it is prayed, propose in the pres- 
ence of the Chancellor, to do all that a Court of Equity 
on the most favorable construction of complainant’s 
case, ought to decree for him, provided he complies 
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with his proposition. Behen & Foster vs. Young § 
Co., , , ‘ ‘ ; . 


6. When a party is restrained by injunction from the 
enforcement of an important right and he acquiesces by 
making no effort to get rid of it, the Court will not dis- 
miss the bill or dissolve the injunction because the 
complainants had been wanting in diligence, without 
previous notice to speed the cause. Baird et al. vs. 
Moses et al. ° ‘ : ; atm 


7. Billagainst two defendants: Their answers show 
that they have each an interest in the subject enjoined, 
and are so connected as to require that the answers of 
both should be considered on a motion to dissolve 
the injunction :—If the answers taken together sustain 
or tend to sustain the case made by the bill, the in- 
junction ought not to be dissolved. Hammitt et al. vs. 
Christie, 


8. Where there is no equity in a bill, or when the ans- 
wer denies the equity, if any, the injunction ought to 
be dissolved. Miller vs. Maddoz, 

INTEREST. 


1. On contracts made in one State to be performed in 
another, if they bear interest, the law of the State 
where they are to be performed governs the rate of 
interest to be paid. Vinson et al.vs. Platt §& Mc- 
Kenzie, 


See Trustees’ Accounts. 


JUDGMENT, ARREST OF. 


1. Nothing can be a ground fora motion in arrest of 
judgment, unless it be something that appears “upon 
the face of the record.” Brown vs. Lee, 


2. Arrest of judgment not allowed, but for intrinsic de- 
fects inthe record. Collins vs. Hutchins, 


- 207 


. 159 


. 270 
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JURISDICTION. 


1. To a bill praying relief against two parties as fraud- 
ulent confederates, one of whom resides in a different 
county from thatin which the bill is filed, the latter 
cannot object that he is not sued in the county in which 
he resides. Lawson et al, adm’rs, vs. Cunningham, 
adm’r, 


See Injunction, 1. 


JURY AND JURORS. 


1. A juror is competent, notwithstanding he may have 
expressed an opinion as tothe subject matter of the 
litigation. Royston et al. vs. Royston, 


See Criminal Practice 3. 


JUSTICES OF THE PEACE. 


1. Justices of the Peace are not bound to give the law 
of a case, on trial before a jury in their Courts, in 
charge. Johnson vs, Nelms, 


2, Juries in Justices’ Courts are bound to render ver- 
dicts according to the rules of law and equity, appli- 
cable to the case before them, and if they violate 
these, their verdicts may be set aside. bid. 


LANDLORD AND TENANT. 


1, Where premises are let and certain repairs are to be 
done by the landlord before the tenant takes posses- 
sion, it is a condition precedent, which must be per- 
formed, otherwise no rent is recoverable if the occupa- 
tion is abandoned for want of these repairs; and the 
fact that the tenant went into possession before the 

VOL, XxI. 42. 
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day stipulated, is no waiver of the repairs as a condi- 
tion precedent. Strohecker et al. vs. Barnes, 


See Unliquidated Damages. 
LEASE. 


1. The assignee of a lease, stands in the place of the 
lessee, and. is entitled to all the benefits, and subject 
to all the liabilities of the covenants contained in the 
lease. Roberts vs. Willink, 


LOST PAPERS, &C. 


1. The sixth section of the Judiciary Act of 1799, does 
not confer on the Superior and Inferior Courts, power 
to establish copies of lost wills, whether such wills 
have been admitted to probate or not. McDonarp 
dissenting as to willslost before probate, Perkins vs. 


Perkins, 


LUNACY. 


1. The inquisition of lunacy and the appointment of a 
guardian consequent thereon, is prima facie evidence 
only, and not conclusive against third persons, who 
were not partiesto it, Field § Adams vs. Lucas, 


2. Mere irregularities committed under a writ de luna- 
tico inguirendo, such as the report being made by 
thirteen men instead of twelve, will not vitiate the pro- 
ceeding, and the judgment thereon. bid. 


See Guardian of Lunatic. 
MACON, CITY OF. 
1. The Marshal of the city of Macon holds his office by 


law for twelve months. He therefore, does not hold it 
at the will of the city Council, although it be recited 
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13 
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in his official bond, that he does, Shaw vs. City 


Council of Macon, 


2, A failure by the Marshal of the City of Macon, to 
prosecute for offences committed in his presence, even 
although not notified to prosecute, is such a neglect of 
duty as makes him removable from office by the 
Mayor and Council. bid. 


MANDAMUS. 
See Exceptions. 


MANUMISSION. 


See Slaves and free persons of color. 


MARITAL RIGHTS, 


See Hushand and Wife. 
MARSHALING ASSETS. 


1, A billto enjoin creditors and marshal assets, will not 
be sustained if the need for it was brought about by 
the executors’ neglect of duty. Furlow vs. Tillman, 


2, Equity may interpose on the application of an ad- 
ministrator, and enjoin suits of creditors,and by a de- 
cree adjust the rights of all, in cases of great compli- 
cation and difficulty; and when the intestate’s estate 
is involved in two partnerships, and the plea of plene 
administravit preter is pleaded, and the solvency 
of the estate doubtful, such a case is presented. 

3. Although the bill of the administrator may not be 
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as explicit as it should be, in respect to his diligence in - 


the administration, yet if enough appears to show that 
the difficulties attending the administration are not 
chargeable to him,a Court of Equity will come to his 
relief. Beers & Bogart vs. Strohecker, adm’r, 


- 442 
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MARRIAGE SETTLEMENTS. 


1. Parties, though provided for in a marriage settlement, 
if they are not parties to it, nor heirs at law of parties 
to it, and are not embraced within the scope of the 
marriage consideration, cannot have it reformed in a 





Court of Chancery. Cook vs. Walker, . 370 


MINUTES OF COURT. 


1. The Clerk’s minutes should show the entire pro- 
ceedings of the Court, and the Judge’s entries on the 
docket, showing how cases are disposed of, should be 
transferred to the minutes, when orders and verdicts, 
&c., do not show more fully the action of the Court. 
Brady, assignee, vs. Little, 


See New Trial, 5. 


MORTGAGES. 


1. A judgment of foreclosure of real estate, that the 
mortgagee do recover of the mortgagor so much (nam- 
ing the several sums) for his principal, interest and 
costs—that the equity of redemption in and to the 
mortgaged premises be forever barred and foreclosed, 
“and that such other proceedings be had as are point- 
ed out in the statute in such cases made and provid- 
ed,” is sufficient. Dickerson vs. Powell, 


2. In the case of a sale and conveyance of land, anda 
mortgage, taken at the same time, in return, to secure 
the payment of the purchase money, the deed and the 
mortgage are considered as parts of the same contract 
constituting one act; and justice and policy equally 
require that no prior judgment against the mortgagor 
should intervene and attach upon the land, during the 
transitory seizin, to the prejudice of the mortgagee. 

Lumpkin, J. 


. 132 


. 143 
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A. sold and conveyed land to B. taking a mortgage 
to secure the payment of the purchase money. C. had 
a judgment against B. 

Held, that the land was liable to the mortgage be- 
fore it was to the judgment, Bernwnine, J. concurring. 
McDonatp, J. dissenting. Scott, Carhart § Co. vs. 
Warren & Spicer, 


3, Ifa mortgagor die insolvent, and there is no admin- 
istration on his estate,and the equity of redemption has 
been sold, the mortgagee may proceed to foreclose, in 
equity, against such purchaser and his vendees. May 
& Stokes vs. Rawson et al. . - : 


4, The purchasers of the equity of redemption, are au- 
thorized to defend against the mortgagor; and the 
heirs at law, not being parties, are not concluded by 
the proceeding. Jbid. 


See Priority of Liens. 


NEW TRIAL. 


1. New trial ordered because the verdict of the jury is 
contrary to evidence. Hook vs. Stovall, Dunn §& Co. 


2. Rule Nisi for a new trial may be granted without 
notice to the opposite party, and in his absence, but the 
party applying for it is not entitled to it as a matter of 
right. The Court should look well into it and not 
grant it unless it thinks the grounds upon which it 
is moved require consideration. Powell, adm’r. vs. 
Howell, 


3. Twenty days notice or service on the opposite party 
must be given or effected, unless notice be waived or 
the motion argued instanter by consent. bid. 


4, New grounds cannot ordinarily be added to motions 
for new trials. did. 
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5. Brief of the evidence need not be entered on the 
minutes of the Court. Jbzd. 


6. If it does not appear, that a question was proposed 
to a witness and refused by the Court, it cannot be 
heard on a motion for a new trial in this court. King 
vs. The State. ‘ ; ‘ ; » 220 


7. When the testimony seems equally balanced, a 
single witness deposing on each side, the Court will 
not grant a new trial because the verdict is contrary 
toevidence. It is for the jury alone to decide upon 
the credibility of the witnesses. Brooks vs. Smith, 
et al., : ‘ ‘ ; ‘ . 261 


8. If the verdict is not supported by evidence a new trial 
will be granted. Field §& dams vs. Reid, ‘ . 314 


9. Where a party might have given evidence at a pro'y 
er time, and he sees fit to withhold it, and take the 
chances of a verdict, it is no cause for a new trial, and 
it would be of mischievous tendency to grant a new 
trial, to give the party an opportunity of introducing 
the testimony after it is ascertained where the cause 
presses. Wright et al. vs. Central Railroad and Bank- 
ing Company, ‘ ‘ ° , » «ee 


10. A new trial will be granted when the verdict is 
strongly and decidedly against evidence, especially if 
there is reason to apprehend that the jury may have 
failed to make a proper application of the rule of law 
regulating the case to the testimony. Pace et al vs. 
Mealing, , , ; : ; . 464 


NOTICE TO PRODUCE PAPERS. 


See Practice Superior Court 6. 
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ORDINARY’S JURISDICTION. 


See Lost Papers §c., and Wills 1. 
PAROL CONTRACTS. 


1. Aparol agreement, absolute or conditional, to pay 
the debt of a third person, void. Johnson vs. Morris, 238 


PARTITION AND SALE OF REAL ESTATE. 


1. The law is reluctant tointerfere with the rights of 
property, and properly so; it will not seize and ap- 
propriate it even to public use, without just compen- 
sation. This is going quite far enough. It should 
require a strong case, even of absolute necessity, to 
justify the Courts in going beyond this. Royston et 
al. vs. Royston, ‘ ‘ ‘ ‘ - 161 


2, The act of 1837, will coerce recusant parties who 
are sui juris to comply with a decree for partition, 
but not feme coverts as to their rights of dower, and 
who are seeking no relief at the hands of the Court. 
Ibid. 


PARTNERS AND PARTNERSHIP PROPERTY. 


1, Although one of the partners in an insolvent partner- 
ship, mortgages his interest to one of his individual ° 
creditors, a sale, bona fide made to pay a partnership 
debt, or for money applied to such purpose, will con- 
vey a good title against the mortgage. Shaw vs. Mc 
Donald, P ‘ ' F ‘ . 395 


2. The Sheriff may levy on and sell the interest of a 
partner in partnership property. bid. 


PAYMENTS BY SURETY AND ENDORSER. 
See Principal and Surety. 
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PHYSICIANS. 


1, A physician, who was practicing at the date of the 
Act of 1847, which revived the Act of 1825, to regu- 
late the licensing of physicians in this State, &c., is a 
qualified physician, and may collect his accounts for 
medical services. Newsom vs. Lindsey adm’r, » 365 


PLEADING, 


See Charge of the Court, 4. 
See also, ction, Set-off. 
PRACTICE, SUPERIOR COURT. 


1, A party is not entitled to a continuance on the 
ground of surprise, who neglects to procure witnesses 
whom he knows to have been present at the time the 
act was committed for which he was indicted. King 
vs. The State, : ‘ ‘ P . 220 


2. To entitle a party to a continuance on the grounds 
that acommission to take depositions had not been 
returned, and that a party plaintiff had not answered 
interrogatories propounded to him, he must in the first 
case show due diligence in obtaining a commission 
and forwarding the interrogatories for execution ; and 
in the last, that he had complied with the statutes to 
compel discoveries at law. Martin vs. 4nderson, .« 301 


3. When a rule nisi for new trial is submitted to the 
Judge by consent that he shall return his decision to 
the clerk, within twenty days, to be entered as the 
judgment of the Court, as of the Term when the 
motion was made; it is good notwithstanding it is not 
received until after the twenty days have expired. 
Pace et al. vs. Mealing, j . ‘ . 464 


4, Where the continuances of the party have been ex- 
hausted, it is at the discretion of the Court whether it 
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will grant a further continuance at its own instance, 

having a due regard to the proper administration of 
8 rf prop 

justice. Wood vs. McGuire’s Children, 
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5. It is too late to object to the want of service of in- ° 


terrogatories, after the trial has commenced, where the 
interrogatories have been in office for several years, 
and have been read without objection on two former 
trials. bid. 


6. Papers are produced under notice, when directed to 
parties or their counsel; when in the possession of 
others, they must be reached bya subpena duces te- 
cum. Ibid. 


7. By the 7th section of the Act of January 1852, it is 
provided. “That when any cause shall be sent back 
to the Superior Courts by the Supreme Court, the same 
shall be in order for trial at the first Term of the said 
Superior Court next after the decision of the said Su- 
preme Court. And when either party may have ex- 
hausted their continuances on the appeal, the said Su- 
perior Courts shall have full power and authority to 
grant one continuance to said party, as the ends of 
justice may require.” 

Held, that the party is entitled to one continuance 
only, under the Act. Young vs. Harrison. 


See ppeal, 2. 
PRACTICE, SUPREME COURT. 


1, To a bill brought in Baker county, a demurrer was 
filed, which, by consent of parties was argued before 
the Judge in Dougherty courty. The judgment was 
rendered in the county of Dougherty, the Judge di- 
rected the clerk of the Superior Court of that county to 
transmit the decree, together with all the papers in the 
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case to the clerk of Baker Superior Court, and that 
the order be entered on the minutes of Baker Superior 
Court. 

Held, That the writ of error should be sued out 
from Baker county, and the record transmitted to this 
Court by the Clerk of that county, and not of Dough- 
erty. Ez2’rs of Rowell et al. vs. Ex’rs of Neves, 125 


2. Questions that have been directly made and solemn- 
ly adjudicated by this Court, between the same parties, 
cannot be brought up on another writ of error for re- 
viewal. Young vs. Harrison, ; , . 584 


See Illegality, 2. Writ of Error. 
PRINCIPAL AND SURETY. 


1, The principal and sureties in a promissory note were 
sued jointly and judgment went against them jointly. 
The sureties paid off the fi. fa. and an entry to that ef- 
fect was made thereon: Held, That the sureties had 
no right to return the fi. fa., and sue out a ca. sa., and 
arrest the principal thereon. Elam vs. Rawson et al. 139 


2. Pending suit against a principal and endorser joint- 

ly, the endorser paidthe note: Held, that this pay- 
ment was a bar to the further prosecution of the suit, 
even for the benefit of the endorser. Griffin vs. 
Thomas et al. ‘ ' ‘ , . 198 


PRIORITY OF LIENS. 


1. A Deed of Trust being taken on a variety of proper- 
ty, to secure the payment of a bond debt, and a por- 
tion thereof having been sold to satisfy a judgment at 
law, under notice at the time, that it was sold subject 
to the trust lien; and the Trustee having proceeded 
afterwards to resell the property so purchased, without 
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exhausting first that which remained undisposed of in 
the hands of the debtor: 

Held, 1. That the whole of the property included in 
the Trust Deed is to be regarded as subject to the 
amount of money due upon the bond debt. 2. That 
if the property sold brought what it was fairly worth, 
then it should not be disturbed until the balance 
of the property embraced in the Trust Deed be 
sold. 3. Then should there still be a deficiency, the. 
property first sold must make up the difference. 4. If 
the property sold would, at its fair worth, to be ascer- 
tained at the time of sale, in addition to what has al- 
ready been paid for it, extinguish the bond debt, then 
it shall bear the whole burthen of discharging that in- 
debtedness. 5. If however, at its fair worth, it would 
fall short of satisfying the outstanding incumbrance, 
then the property unsold should contribute its pro-rata 
proportion of said lien. Semmes et al. vs. Moses et al. 439 


See Mortgages, 2. 


PROCESS. 


1. The Act of 1840 Cobb’s Dig. 473, which requires 
that where the Sheriff is interested, the process 
shall be directed to the Coroner of the county in which 
the Sheriff may reside, “and to the Sheriff’s of the ad- 
joining counties,” is directory and for the benefit of the 
plaintiff Rutherfordvs. Dixon Admor, ‘ ; 383 


2. Where process is directed to the Coroner, without 
the words, “and to the Sheriffs of the adjoining coun- 
ties,’ and is served by the Coroner, such service is 
good. Ibid. 


See Evidence, 10. 
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RAIL ROADS. 


1. The fifth section of the Act of 1847, “to define the 
liabilities of the several Rail Road Companies of this 
State, for injury to, or destruction of live stock, or oth- 
er property,” &c., is repealed by the Act of 1854, “to 
define the liabilities of the several Rail Road Compan- 
ies of this State for injury to or destruction of live 
stock,” &c. Jones vs. The Central Railroad and Bank- 
ing Company, ° ; . . 104 


RECEIVER. 


1, When one partner in violation of his duty as part- 
ner, mismanages the partnership business, to the 
great detriment of the partnership, and is insolvent, the 
other partner is entitled to a dissolution, and to the 
appointment of a receiver. Boycevs. Burchard, . 74 


See Corporations, 2. 
REFORMING CONTRACTS. 


1. Equity will not reform a contract on the ground of 
mistake, unless the allegations in the bill, are sufficient 
to show clearly that it was really by mistake, that the 
parties, one and all, entered into the contract. New- 
ell et al. vs. Stiles Ex’or. ; ‘ ‘ 118 


See Marriage Settlements. 
SLANDER. 


1. To call aman a rogue is not, per se, actionable. 
Ford vs. Johnson, ; . , ' 399 


SET-OFF. 





1, Although an account may have been pleaded as a 
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set-off in another suit between the same parties, ifit be 
pleaded a second time, the defendant may prove it ; 
but as we have no special pleading, the plaintiff may 
reply, by proof, that it was pleaded and passed upon 
by the jury in said former case, and such evidence will 
be a good bar, unless the defendant, rejoining by proof, 
relieve it from the operation of the bar. Merchants 
Bank of Macon, vs. Rawls et al. Adm’or. ‘ . 281 


SHERIFF’S SALES. 


1. At a sherift’s sale, A. bid one dollar, B. bid two dol- 
lars, A. bid three dollars, B. bid three dollars and a half; 
but the sheriff fraudulently refused to cry this bid, and 
knocked off the property to A. at three dollars. 

Held, That B. had the right to go into equity, and 
have the sale resumed at theZpoint of his bid. 
Duffey vs. Rutherford et al. : , , 363 


SLAVES AND FREE PERSONS OF COLOR 


1. A manumission of slaves by will to take effect at 
the death of testator, and before their removal from the 
State, although they are directed to be sent to Liberia, 
or some free State,is void. Draneet al.vs. Beall, . 21 


2. Principle and policy, not#to say positive law are op- 
posed to the whole scheme of emancipation, contem- 
plated by this will, did. 


3. Under the following clause in a will, viz: 

“J give and bequeath to W. S. my tract ofland known as 
the Harp place, containing three hundred and odd acres 
of land. And whereas also, I design this lot of land 
as ahome for my said servant,Mariah, said tract so be- 
queathed to the said W. S. shall not be liable for the 
debts of the said W. S, until after the death of my 
said servant woman Marieh,” 
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Held, That W. S. took an absolute fee in the land, 
subject to the incumbrance of allowing the negro wo- 
man Mariah, to have a home on it, during her life, 
there being nothing to show any complicity on the 
part of said W. S. in any illegal purpose, touching the 
emancipation of said negro. bid. 


STAKEHOLDER. 


1, A mere stakeholder has no interest in, and is not ne- 
cessarily apprised of the nature of the contract under 


which he holdsthe money. 4//ordvs. Burke, 


2. If the contract is illegal, either party may disaffirm it 
and claim from the stakeholder his deposit. did. 

3. A stakeholder is not a party to the wager, and he 
cannot set up its illegality in defence toa suit by a 


party for his deposit. did. 


4, A stakeholder cannot assume the position of a party 
to the wager, and defend for him, and call upon the 
Court to sustain a defence that would not be available 


to the party. bid. 


5. Itmay be considered now, as _ well established law, 
that a party to an illegal, or immoral, or criminal con- 
tract may recover back from a stakeholder, a deposit 


still in his hands. Jdid. 


STATUTE OF HENRY 8th, 32 Ch. 


See Ejectment -6. 


46 


SUMMARY PROCEEDINGS AGAINST JNTRUDERS. 


1. The legality of the possession of lands, &c., in pro- 
ceedings under the Act of 14th February, 1854, to 
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protect the owners of lands or tenements against in- 
truders, &c., depends on the legality of the original 
entry. Murdock vs. Miller, 


TAX COLLECTOR AND RECEIVER. 


1. It is the duty of the Tax Collector, and notthe Re- 
ceiver to make the assessment both for State and coun- 
ty purposes, upon the Taxable property of the county. 
And an agreement by the Inferior Court, that this ser- 
vice shall be performed by the Receiver, is void, and 
will not be enforced against them. dams vs. The 


Justices, §c. 


See Jllegality, 1. 
TRAVERSE. 


1. A traverse that merely denies the truth of the answer 
of a garnishee, is sufficient. Turner vs. Rosseau, 


TRUSTEE’S ACCOUNTS. 


1. In a suit against a Trustee, appointed prior to the 
Act of 1847, ((0bb Dig. 336) and the pleadings and 
proof show that it is a case for simple interest only, 
the rule for calculating interest on balances in his 
hands is this—eight percent. upto the Ist January 
1846—-seven per cent. for the next eight years there- 
after, and six per cent. compounded annually from 1st 
January, 1854, up to the finalsettlement. Cartledge 
and wife vs. Cutliff and wife, 


UNLIQUIDATED DAMAGES. 
1, Cannot be pleaded by way of set off, either at'law, or 


in equity, unless there is some understanding between 
the parties express or implied, under which the defence 
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can be let in, or some special case made by the Bill, 
as the insolvency, non-residence of the plaintiff, &c., 


Bonaud vs. Sorrell. ; é ; é 108 


USURY. 


See Building and Loan Associations. 


VENDOR’S LIEN. 


See Mortgages, 3. 
WARRANTY. 


1. Where the vendor of a warranted article, sues for the 

price or value, it is competent in all cases, for the 
vendee to prove the breach of warranty, in reduction of 
the damages, and the sum to be recovered, will be 
reduced by so much as the article is diminished in 
value, by the non-compliance with the warranty. 


Wright vs. Findley. 
WILLS. 


1. The jurisdiction of the Ordinary in cases of probate, 
is restricted to the fact: m of the execution of the will, 
except as to clauses emancipating slaves ; in all other 
cases, the questions of right arising out of wills, and 
their construction should be left to be contested and 
decided, in a court of Chancery. Drane et al. vs. 


Beall, 


2. A testator by his will gives all his estate to his grand 
children, and directs it to be divided into nine equal 
shares, that being the number of his children, and 
divided between them; he directs that the parents 
of the grand children have the useand management of 
that portion of the estate given to their children, dur- 
ing the ife of the parent, and the profits to be used by 
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the parents for the support and education of his grand 
children, with the privilege of giving off a portion to 
the grand children as they marry or come of age, if 
the parent see.fit, otherwise to remain together until 
the death of the parent, and then to be equally divid- 
ed between the grand children share and share alike. 
Held, That the several families of grand children 
while minors, were entitled to a proper allowance, 
from the income of the property for their support as 
against judgment creditors of their parents. Held, 
further, that property bought with money coming from 
the estate of testator, constituted a part of the corpus 
of the trust estate and not liable to the debts of the 
parents. The Creditors of Hampton vs. Hampton, et 
al. The Creditors of Spicervs. Spicer et al. , 


3. By the fourth item of his will, testator says: “in 
case of no heir, 1 wish Nancy Claxton as executrix, to 
give to my nieces, S. C.,J. C.,and N. C.,children of Pope 
Claxton deceased, and the children of my brother Wil- 
liam Claxton, two thousand dollars to be equally divid- 
ed between them when she N ancy Claxton, my exec- 
utrix, thinks prudent,’ &c., Held, 1st, That the words 
“in case of no heir,” meant offspring to, be begotten of 
Nancy Claxton, by the testator. 2. That the words of 
the will do not create an estate tail. 3. That the prop- 
erty being certain as well as the objects of the testator’s 
bounty, and the mode of disposition, the legacy is 
absolute, and twenty years having elapsed, it should 
be paid. Claxton et al. vs. Weeks et uz. 


4. A bequest expressed in these words; “To my 
daughter Nancy Childers, I give and bequeath my 
negro girl Clarrissa, which property I give to Nancy 
Childers, the wife of John Childers, of this county, 
and at her death to the heirs of her body, with her in- 
crease,” vest an an absolute title in the first taker. 

Childers vs. Childers; 
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5. C. W.S. bequeaths to “C. an equal share of his estate 
with each of his other children for her own separate 
estate, and the same shall vest in and be held in trust 
by L. B. S. for the sole and separate use, benefit, estate 
and support of said C. and her children, for, and during 
her natural life, and at her death shall be equally di- 
vided between her children, share and share alike ; 
the same shall not be subject to the payment or satis- 
faction of any debt, contract or obligation of the hus- 
band she may hereafter intermarry.” C. marries and 

” dies withoutghaving had a child. 

Held, That an absolute estate passed to C., no part of 
which was divested, and that her husband was entitled 
to it. Smith Ex’or. vs. Johnson, 


6. Awill may be established in part, and rejected in 
part ; good as to some parties and bad as to others. 


Morris and Wife, vs. Stokes. : ; 

7. Incharging the jury as to the standard or measure of 
testamentary capacity it is not error in the Court to in- 
struct them. “That be the testator wise or unwise, 
yet he is capable of willing his property unless totally 
deprived of reason.” Nor is it wrong, in explaining 
the extent of the influence necessary to destroy a will, 
to tell the jury that it must amount to “fear and force.” 
Ibid. 


8. It is error in the Court, without qualification or ex- 
planation, to charge the jury that “if by acts of kind- 
ness, a guardian procures his ward to make a will in 
his favor, that will not vitiate it, That if he provided 
his ward with horses, money, jewelry and fine clothes, 
with a view to procure the testator to make a will in 
his favor, that will not amount to such undue influ- 
ence, as to vacate the will.” 


WITNESSES. 


1. Parties to the record and interested in the event of 
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the suit, are incompetent witnesses, never admitted 
but from the necessity of the case. Brady assignee 
vs. Little et al. ‘ ; : ‘ ‘ 132 


2. The parties to a suit are not in general admissible 
as witnesses in their own favor. Field and Adams 
vs. Reid, ‘ ‘ ‘ ‘ ‘ 

3. On the question, whether process was waived bythe 
defendant in a suit, the clerk is a competent witness 
for the plaintiffin the suit. Jngramet al.vs. Little. 420 
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WRIT OF ERROR. ®% 


1, Under the Act of 1856, to simplify the method of car- 
rying cases to the Supreme Court, the certificate of 
the Judge should contain a mandate to the clerk to 
make out, certify and transmit to this Court, a com- 
plete copy of the record, otherwise it is not a writ of 
error in terms of that Statute. Hallvs. The State. 148 


See Practice Supreme Court, 1. 








